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LIBBIS OCsTeTmasEhdHSTar Hemeowld (CPA) oI fpens  OBBID  (PT6wIHeN60HBTE &6
Gumeiis  alLwmisefled LFSHTeioms SHaueld CFISHSEB  SUTHIOTEIHID, LSSHFFT]
UBBHIOTET  @(hH  USTUIIOTGWD. IFThiES  OFTelendd  HeVHSHIMIWITL 06T UL
UbhSSHevssTear BHemeuuled Falled &FepsHHe LRSI (PHSHUIDTETH 6163 2 BIFHUImest
BOUSmeBUled 1996 SiD SLewNged eOSTISSLILLL  OTBHBIS CBTeTmBHEHSHBTE  [HleneOUILD
SITUIES  1OBEID  aITHIMIHH60 CPeVD  DITFTEHIGSH CBTeTend OHTLIUTET L] eSS 6l
(P&ITemeUSSILIL (B, LIBBGHT @eml STeolliLl (5, HBBID UFlLem] OFUISGIBHIOTRT BHHDFHSH
FHLmIBEHHEG UBBIBIY OCETeni(heTeng.

Bev. 6/5, GeowmyLlerd aig, O&ETUQY 5, Bevhiensd
OxmeneuBud: +9411 2081384, +94112081385, +94112081386
Gzmemeupsey: +9411 2081388 Email: info@cpalanka.org
BAememihHHend: www.cpalanka.org

estednehaev: info@cpalanka.org

(wp&mmev: www.facebook.com/cpasl

(el Lj: @cpasl

GIJTR

Global Initiative for Justice,
Truth & Reconciliation LSsD 02
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20 o HHHHSHFH ML GaTamwihougiiLl L LIFSHTen OTBBRISTNT Fi(HHSLD 10

&6V alflendF 14
e 6mrLIL]

20 sib HHHHHFHmen FaumendbGL LbBHEH CPA Geimed UHe| GFuIwlLl L gy

20 ob FHHHHHHer T o FF b alCxL  sHywmeaighasled CPA Bermed
ugley Geuiwiu’ L Gweodlad 61(WSHSHIcPe0 FOFUILIILSHEH6IT

20 b HHHSHHP6 T 2 FF BHHwein alCsL SHIoTenshaHled &FL L LoT
a1FUflermed uFHey QUL Gwevdsd 61(1p&HBIe60 FLOTLILTILISHEH6N

20 gub P HSHSHHP & T 2 _FF HHwapsHHear alGsL  HiLomeid

20 Qb FHBSSHIBBTN G HleweL H(HGHBBIB6I

86l &LEUGILD
“A brief guide to the 20th Amendment to the Constitution”
aTID SeuaIGH ST Fmidsen GLTYEUWTUILTELD.
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SBUSHTD H(HHHHH T FL L QUTHSHID

SirFwevenoliiBaTer QHUSTD HHHSHHH 6 HoBGaBpl OHTL T FLL
BHID DIFFuied Habeayselear &Tev auflend UBMIL &S(HEHHLD

SIBI(LPSLD

Bevomind SFFTRIGLD 2020 SLEHaUL. B60 DFHBMHIHBG MUbHSH (LPHEO TN LOTHHISEHDHES6NCer
SIFFlweventolil] FH(hGHHOTaislene SHHUNBHSH. SDieleuTn SUIBBLILILL DTS UI0emLOLILIBEST6
20 b FHHHSHHIT  LISHTHl  HIDFRISBEHET Q8IBTE  HBCauBBISSHINB  2genmaLigulle
DIFHBTIHRIBM6T  CFBIOLBSHDHE0 DIMHIHIGTNSHIL G, DSOMLTE DG 19 b H(HHSHHSHeMM60
SIN(PaLILBGSHSILIL L Le0Geum WOBTUISD B (HSHHMHIBHEMET [NV Qau1gl6Teng.
WSIELTPWIUL LS HHSHIHOTHIH  DPFTRSHHET 2 mlileargser o 66l meseons  LevCoum
Srullenflear IFHTLILSHMET FHAHSHHH CRIUSIL S 2 FF bHHOSBHHID LIOGDI  FeuTe0SHm6!
FHHHDBH. @6l GIHTULSH6T P60 FLULCPVSHHMBE L6V HHHSHIB6T (PetOomPlulLBesHBE
STTEUIOTUI  DIMWHSHIL T  SFdlwevenoliBarer 20 &b HpSHSD 2020  @&Cymuifled
BenpCaBplllL &l Eehend QOIBTULSHH60 UJHHeTeUTadH SHTHEhBMeNS  CleTemgbhbhd
DIHHMBW (PSHBWSHSHIAID auTUIHS H(HSHISWTaH Fev eumrmiseiCebu Gevmimaulle &L euTds
Cewerpempuleeien  Caup'Ld  sLLRS@ILTS  WHsH  SfS0IE  BETSHSLILILL LD
GPUILS5HHH0STH L WDT@G. BHsTen  aflngwteard &6  SFFwevenolildh  H(HHHD
BeBCaumpriLl Lend GFHTLJLle0 @ bOuBB FUL LBBID SIFFuied HHDe BT GHWBISD GBS

DIGHIILGT D6l SLOUIOTERISH  Bel  DeIaTIHHe0  HevbGHlenFwTL LUl (Beiten  Geumil L L6ew
Slbgmsaimel  OP¥hHIE  OBTeTeuBHmI  FTHHUWDTHSHIGB  Lev  Een6llIL|sEHemeNuLb
QeI (HeiTeNgI.

Cxpigev Geubn

2020 g6l IS GL DOLMB uTITEHSBS CaTsHedled 1] eomst GuTgieger Ougeper (“SLLPY)
NS SWIFH  OLHLITEIMWUIL 6T Oeubnsl SewiLgl. 2019 b 6w Lemglugls GafsHede0
CGamiLmuw  grguses  GumlipuilL Burgs (wameusHs  OI6H CaHIHed  alehEhTLRISHMS
SpliueLwmed  Osreni@  SLPP  umgmenpweamsd  CaHisHelsd  Curliuil mbsal. 56860
alleh@hTLIIOTEIZI, 19 b H(HHSHSHH e DB(PHLOTHIH DIFFTHRISHH T FCLPSLOTeT OFWBLTL I9ME
AeLwm  alemenaldgleTeng  eeuHmer  GBUIL GBS ST GHSB  DCHCeuemen, Ll
ST FWevenLOLICLIT63TAS|6m 63T I (WPBLILIBHSH IO HMBSHT 60T QUTE G WIS QUITEITEmMBULD YL
o oo SSHUlHHSHSH. U HTHS Oxfley Cauwiiu’ L FL L aUTHSHSHHIenMUTl6ir
OaTLSHa|mTullerCurgl, memalug CasTlLTuuwl JTEusag DieuTser (peirenlfleniouwleaaliu’ BeiTen
Q@ alLwiors 19 Qb HHSSHD BHHSILGLD 618IBID, HHMTH CHTLJhHEH LHw DiFdluiecoentoliilest
auemgayl UemiseT IbISSILGLD elei@d FBUlBBHSTI. 2020 uEel 19 b HeHuwiesl
BLIDOUBB  SEMLFsTMaIS Sl LHFHe0, 20 eugl HHHSHHE  aumIalmers SBHI DK
CTLIUTE  SIUSTRILILHEHM6NT  (PeTmUlILSBSTH 5 o mililanjsenend Gamemil @& Woleumearms
BWLOSSLILIL LS. Cugrdlflwy G.L. Lfled, FHCaad @GHewieuHerr, BHIDeO WfLITeL 19 Fleveur,
Cwramwl o0 FUfl BB 2 gw sl HCWTmICw DIBGHW o _miilensenTes
CaTanigbhssl. 19 D FBISSIaMMed DB PsILBGSSIL L BenBCaBBISSImBoESTa  EH
Souenewl WL BLUUTH, HeopCaBmISaHms  LOBBID  FULAUTHSHHIMBSITRN  MhAH  eU(HL
USalSH&ETeVlD LOBEID HHeuBleusBHTR 2 Flend CUTEIB el wmiseT 20 b HHHHSHMID HHS
MUSSLILIBLD 6160 DIFHI FaMIUIG.
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FLL eweuld

20 ob FHHHS FLLepLSH e (FLLCPVD) o 6oL S U UTSHFHLOTRNDHE —DIHLDFFTn6
SIMIDG B GHHSHI eTOTUSIL 81 Digl 2020, QFILDUT 2 b FHeHWeIp Geveful il Lgl. b
BTeT SHHH DiFH USIEIS LTILT0 S HHDH FnlQUISTEHBLILLL I CTETUSHIL 631, LITHT6 6T1HTHILIL]
URIGHSSTNTH6T, Haled FUpHTWLS G(RSHSH6T OBHBID LOHESHLOTT 266N RISHEVTH  FeLPDHEH S 60
uebBaum  syiieny, GMiss SHBIsD BHoBCuBBISHMBGEG Siefbslan  slGEULGSBSILL
(WRWITEH DIFSTID BB  SFfwevenwliBsTear 19 oib HHSHSH0  DBI(WSLILBSHSLILIL L
UeLGouml  WRBUWTHS — HhHIEBmeNd  BeveoTHTHHUIBHEHmD  SpPlweuBens  HfiGTS
GLdHTLIger. FULcepeold OGeuefultm g CryshaGeoBui, IBBIS CHTeTeN S ETHa ST 6
Blemeowiomengl,  GBUILL  FlLcpeowomergl, 2015 b gewih SISPGSBS L
USCHTETUSTAUSH  HHHHF FLLSHHDMD QBIPSLILGSSLILLL. QOBTUISS — H(HHSHRIHEN6I
SiEBOleUGIL e, 2010 b Spewi®G  SIPWSILGSHSIULL  UHOILTD  FH(hHDHHH M0
BPeonpGaBnis SHMBES UPRSILLQHHSS SLGUUTLHBB HSMIHSmen Wend  Glamenih
AUBHSHIGTENS  CTAILIGHMOT  DINSSMBOWLTSIST 15 QeueliuBHHUINBHS DIBHCauemern, 20 SLb
H(HIHHSHJ 160 (WeTETHUIILIL L LOMTBMBRISH6IT Q& mLiyLimest LUGUUTUIGeuT6sTNS 66uT
Ceuelui 1 mHHSHSH.

20 b FHHGHHSHH M0 (WarGwmpwiiil L GBUIL$5H55
LOTHBBHRISET  LN6T6u(HLOTHI:

SHTBLT LOBEID HimpleueT L L misefled Lgsmer LSImis CFemeudmehohaTen MHUILDGIHISN6IT
Gupurenel QFUIFGB SFfwevenioli] CUIEmeUWITERIZHI LITTTEHLOGTE 2 BIILT 656l
LB CaTewiLemwbs LUTTEhaBl Gurmeuuieimed ULHesH OFUILILILIL a|6TerSl.

urgmeneapl  CGuyemeuwd QFebauTdE OCFaISHIBEB (Wewms WL GLUUBSSLILIL BTN
SIFHTAUH DIHEMeL MWEMTHUSHUIL D  SleusTailibsenen L BOW (Lpeileneushs (LU LD
GTRILISBIL 63T MOMHLF D6l SieUSHTENLILBH6NMTeD LiemildalILIL DML L. FL L epeudSaleiter
gBuUTBSHefenmed memalug alGuTGiflenowmerdl LsolILBSHSUILIL (HeiTend).

FLLPOHHST  gBLUTHHEHHSMOW CHFW OBTeT(psHed SLmenibG() BB GHdlw
BHEHBTUIEY| DLENEIHG (LD 61T E6060TOHTIIHHLILIL 61|6IT6IT6T.

LIslo  SIMWESF], SMDEFSTN6N  LOBHBILD  LMJTEHLONIBL  WSHTen  egenmaLigudles
SIFHSBMBIGT DIFHBFHSBLILIL (H6Terment.

SIUFY  FLLCPMIGET QFHTLIUTeT  gBuThsemen el  SBl(WpsILBSHSH60  LBBID
FLL cLpe00IDTETm  LITTTEHLOGTBSHSH0 L QuIedL LILBGISBES (WeiTenmed LSIIHmIE  UFLILed
DL EHHIQUISTSBIIL.  Gouewigwl  sTelILGHUTET  Sjenalenerd  (&GHMmBHSH60
IRILIRTIBBIEDITL T  LOBBID  HED6N 2 GITENLRISHUTS FLLANHS  GFwetpenpuied
gBUBSSLILL (HEITEN  LOTHBBHIGEIT.

FLLCpeOD OBHTLTUTET &H(hdHSHIHH6IT

ueLBeum  THTHIUY  URBIGFHBTNTHET  FLLAPOSHBHTR  FHhiFeNgH  aiFHjlent  CHefeurssd
O flalgger]. 20 o FHmpHHwoTeangk  MemHudHuler  GUTBILILES  FmBID  HesTenLouleneid
GOBUUSIL 6T SUWTHOT  HBICUSDTRISEN6T  LDIPRIBIHEF OQFUILID  TAILSHM (GBI HSHIHHTL QU
918x5Ceuemen, Lgsmer egysbsl fwmer  Fodl mer LOCBW eidHl, 19 b HHSHHHHBE
BxhremaulILBS B LTBBRHIGEHL 6T 19+ Bemerd QBTemRI(B 6U(HBS E@BENOWLITEE BFFL L (Lpevd 3 eneurd
ST 1ge0IlD FBULTS  MeBTUIS DSSmBEmeT Cuamid e GBI YEHBSSH.  GBIUILL
FLLCPeOLOTEIZH DIHBMT i flbG auflauGHsGn a1 SigHeme aljdlhsd marsT alpdd GuFLe,
20 gub FBHHD B WPSULGSSILGUSBES WTBTS 19 D SBSSHSEN GHMBUTBS6T BloujsHe)
Cuiwiiue.  GeouswiBd et G HHHSHI. H0psH  Bpdlul  gwl Lenolid &1L elpeold
GeuefiLliuc @B Hev BT H6erlled I OBHTLITUTET Hog Tl Nenen GeualliLBGHHUNBHSHH!.
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BenBGauBBISHIMMBEHE LONBWTET DIHBTIRISHEM6NT  CULHIGSHEOTAIH IBHTUIS  all(LPLOWIBISEHES
(PTEOITETHTS  SIWHBHIOIBD 6l LWSHHe0, Cuenshs B $558HTeVHD Y}
SimwlILSHefMer o pInlaseEpd — FULpOD — QHTLIUTET  SHHIGH6NSH SIFHHLIFH Ul emnest
CeuaMiupSHHWIBHSTTH6T.  (WerGomPuwiiLl (Beitem 20 b HHSSWOTOIH  FTUTHETTHHMBE
AUNUGHBGHOWSIBID  WEBTLSHHMBES SOLCWBLBSHHID — aRIWBID  DIgSHBHMQL (HSHBTL 19
SIOTLT-TLOGTEIT FLOBF wamT Fhian FuT Dpfibensoimamenet Ceuefull 1 mbHeI.

20 &b FHHHHSHIHemen GIHTILSBETET QUIDBIIL] HdHEG o ewi(B 6IaHIBID DMBSHSH  CLPSTIBI
L6 61pLD FLL P60 S 3 60T BlenpGaumim & enest THTUILSTHALD 96l Sl SHmBUND
GBI RGBHESS. 20 Sibd HBHHHD AVPSILGSSUILBMSBES WIBTES 19 D SlhSSSHH6
GmBUTHS6T Hlougshd) G Couswipd eaipid e SPfbensuied GBIULILULLQHHSHSI.
CUeTHSH 10&H SDIMLILNGT (PGB LOSHESHLOTT, DISTeUSDI, UMISHHHHBGF W CUmISLpe HTevd CH,
UMISBBSSHBSHL WPBHSHOSH Bou uabd CHIT OBBID aumIGSSSHBSGIW G Gaeis Gsrj
SFBCwy  (perGomPwii’ L. 20 b HpSHHD  BHeopGauBmlLIGA GBI  CHTLIUTET  HLOGI
SiFpuguimears Csflealss ROMIUSEEG aWSHUIGHSNT SUHLST SbEHSSSBEHTS L6
AUTFEMIBM6N LIfiHHImIHHHHSHONT. Eevmiend HHCHTe0HS H(HFFHUWTRISH (LPeITEOmOUICILIL L
20 b FHpeeHHHmen 6aFHiHgH DPbmaswnamensr Oeuallull mbeHEH 6IEILSHIL 66T  DiFl6v,
6161161 SLOT 60T FLOHIM6VS HameouibhserpLilerns DI BT RIHEN6T SHNBLIOTT(HeUFIL LD
G SHBEOIOWITRIEH  WMBWS — BTOLTIMWBEG 2 ShHHeoe0 6l  GBIUILIHHSHSH.
BHFHHeHHe0 LFHW SFFlweuemoliouTaiCn  (weraiflenowined Dienndhe0 Geuemi(BOeT SHIFFenLI
&5 CBfelSI(bHDS!-

BDeomindd  HISHHTUIR] CFemeusmsel gl LedwlLmargk 20 SLbD HHSHIHD OCHTLIUTET  HLOGI
S FMOBMET 61(1DHSI CLPeVLOTS MeTHLISHESG GeualiLGHSHUINbHbHSSHI. (perGomblwiiiLl GeTen 20
SD H(HHH0OTH LSIHIS SHeordbsTUiaIBsTer LUFlilemer el HhosThlUSTED, B& LS ThS
B  GaTLjumer  OQUTBILILSDID ST (PEIGYSIILGMSBEG  bGHHGHD  eTarBID
SEBUBHSSH. DFFlarTed OFTHHHIOBTETETLILIL (H6TeN [HBIUEIRISMENT SHeWIBTUIGUTENT [HTULISS S 6
SIHBTIILTLILIBG6T ShhEH HoHSGIOBenWTag USRS BHHd Fevasenen GoBLMTeme
LBBID  CUTBILLGDID  SHSDWUIBHE HEHHOTGL 6l el PSmd  FmPlwzgl. 6
&HSHHHIMNC  LFsHuelss aisbaldl sHmeveu] s UGIwaTs 20 b HHHSHOTEISH
SHEMIHBTUICUTENT BTWLSHH GUWTHerd Hetenoulled SHTHHD CFVISHIMNSTE GBI IQHHST].
BeialyFamISEhEE UHeveldHs LIFsw] wasihs JTRUSa, SHETHSTUICITENT  [BHTUlSEd 60
ugaldE OCauiwiuLaeten  @Crowmm wIBBL 19 b HhSHHHH 60  OBmTewtHeuFiL L
aleneneysemen HhGHHCD HLGHOIWETBID, DIGHMBSHHAITHH DHMeT Ee0eoTOSHTHNILCHT HieL6VSI
SIS SGWTHTSHSH6emUTenaT GHMBLLGCHT Die0ev0eUTHILD FnmlullhhHSTT.

FLLepvGHenan uie] CFulusBesns BHUSSLILLL. & 1SS6I

SIFTRISSHBE 2 61Gemuyd wBBID GeuefGuuybd, GUILILL  FlLpeoddener Spule| GCFUIg
seniLleysmen  SBlGmaUIGLOLTHLBG LeGum GudbseT BwbldsiulLear LIS wansibhs
gTusSag[l] , Genims FUL SHHTemNE6T FRED , ] ORST FHHHT & F[2] wBpd LysHmer

aglisal dwrer Fod mer LeGsauswi[3] ElweuBplenTed @& (peE6T BHUILOSSLILIL L 6.

1. dyswflemesd Blwilssin’ L @uweurargh Gurmdfiwy el.eev.lfled, o sw swobilev, GuTaswl ol gufl, Blosd uf ute 1 Hedeur, aiiosd
afjeustis, @ITenmis SnwFsIaeT adled LIGIomuIbs WBBID e, elwmGRhATeT WBBID UTITEHLEB o piifaiser peorer QUEHTT
wppid GbETeh . CQLTeveul L SLECWTmIsS CBTENIYHHSHH.

2. uf eomsrT S&HHAT sLdwutaig 10 o pliiasmens CETmIL  GGaTamamea BUSSHHHH. DMFST Biosd uf uTe 19 Hedeur,
Guyrdiflwy Crramen evdadoeT LIWSTE, SimEF] walbs oiwfely, BITmnies SMmWEF] SHilbs SHEMbTLGS, LTITEHOEI o BIenysein
agret alGeeumed 19 Heveur, FIIL HOGnHS, EMHLS FUoSHTenl mUFT (WadHUT, FLLSHTenl Fehaw H06H LBBID HeOTHIFH Flied
alwenBs BTy DIBEGLY BTN HbHSHSHI

3. uUTITEBLEE o BITafoeT eubagwer &lifleevev, @badwmed LSy wisry, & anrdb, weeamm &Gauasd, @yrer alsATwydher, &eomp

asjag g Hedeur, emeusbdHwy. gredls GaemysHer, L0l wIfagsd 765 OUTEICFSEST, afgred 6vHHevHdH, Jehdldh OSSO LGWILT]  LOBBID
F8yasr LFeTeCLT SFCwTenFs CETENILemwbhs CFwBUTL(Bd G(pLeuraslener &a ear LsBajsul Bl S hbSHSI.
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Wrso]  wasihs Jrmubsagalenmed BHubssiulL G 20 b FHHHSD  auenFulLGaISBE
(weiter] BWLOSSLILULIQ(HHS DIMWFFTmeU 2 LI GRaled DIISHHUTHNMTUNBHS DIHLDFFTH6IT
Cupmdflwy g3l.e160.LTflor0, HCeiad GewioujsHenr,  Hul SWWWDLIeL, Gomasl el Ufl, Hiwsd uf
umev 19 Fleveum, LOBMILD eJemedtul LITTTEHOSB 2 milifarsamenCu o eTenLsalullmbsal.  Gogiib,
nf eomsT &gbhHTS sldular Gurg Gaweoreny swTdn LWlssy, sl d Harg Dipldbamauiene
Wrswoy  wadbsd  JTRusegeild  FOJUNEGWL el SPUlGBHSTT. Bl  Spldms
USTRISLUGSHSULL al60en60. BeVmIenNs IFL L SHHTenlH6T FHRSOTRIGH 20 b HhHHHSHmen
U6  QFUIMNSBITS  GHWoeuTasiener HUWIOSHHHSHH. GG (peuTar FLL (LP60S 3l 6oT
gBuTh®e WaTer Ceoupil L Sleugrellissmen CFuISHHboHH.

FLLPOSI T UMIHSHSHI WIMT?

FlLepoold OFHTLJLIe0 smewtiul L Us0Gauml  alDJFRImISEHEES HHUTED, BFFL L Lpeuddenest
oSS Ugsmer mHUT wWrj? 6B GWUIUD  STEolIUl L&l LD SIDFFTN6  DIeHLDFFTH6N
FLL (P60 S 3 60T ©_GIT6TIL & B MIbEThIHHT6I CUITBIIL|EML emLOU T 6m 60T JMD LOMISH S (HHSHETT.
aaleuTOpefienid, SimwFFIena Cugmen] GCaOamelul  FibLSHOI60, MeTHLUS  BBID

SmFFTmel BemeanhGH @FFLIL  cpev eumJalenal (LP&TOIBLILSBETET gnl B CUITHILILTene
IBPGHSSTE GBI QBHST].
® 5 BHHABSHH6 alGFL SHFLomeid

FULEpeOD  SIHST  (PpFHeoTd  aundliBsres 22 QFOFbuy 2020 Sep B DImFFenmed
UTImEBOETBSHH  FTINGSILULL Henerdh OFHTLIHS, SIbHs uny sSTeolUGHweralsd, @GpIiilL
FlLepeold  HeoBCauBBlLBausBE FJouger  aumsOsbllamm mar  wHseT  Slaindl  CHeweu  eTem
SgliuemLuied GBI L  FlLcpeodHlmar Famalsbd o LUubBSHdH OTHsons 39  waibdel o F&F
BALSWHHe0 UFHe QFuwtii’Ler. opfFwed & dser, CPA o eten miseors Healed Fepsd G (1DHH6I

OBEBID HNBLITH6T 6T6dTBUTT OIS TTTHeNTHES SHTewILILIL L 6or).[4]

drso BHlugsy gubs ueiiu, Bolug Labas opelanty, BHuS Ady g siwifel, FHlugl Uflubs
WIS WLBBID BHUSH aldld BGs. WWeVLOHTL AW 5 BHUHBWNS QBTN o FF BHIOGS
bHUSHS6T Gomd 29 Gglybuy 2020 SiEM  WISTITH6T, Hemeoul B DEISTITHET OBWID  FL L LT
oiFUflermed Gauiwtiul L FJilissmen Csl LGl SiGmeard BT IhaHl HBHBHEUTHET 61(LDHSHICLPEOLOTET
FJUIOYSSmeTL  UFHe] CFUIHHHIEN. FLLIOT SDIHUT  HeToTer  61(RSHSHIPe0  FOFULILILS ST
Buoposmewiger et FWLlLSsmen  QFUISBHESTT. LaISTITHEhEETE CHTeamll  FLL SHSHFewni
QUHeUT FULIOT SFHuflen er1pdHHlepe0  FoTlnilisseier LFsewneamiener CamflwGurg U Liwor Sigul

SIFHma BISH HHSTT. Chrd CuTsTem Sryewons FUL LT SiHuflear FoTiilliLsseEndd LUHeoaniusBE
LISTITH6M6ET FL SHPHTeniaendd S efliLgeensy slel © FF BHGIBD SHTOT6NSHSHmend CHTLIHS

B Camflband GFuIwlLLl L gl

4. swd o ueGauswalet LTITEbLED o piiar) wwbhs Sempruss, Rbsu Cpdlwsd sl dula o 1 smee] e alGeiIser,
wsdW Chflus sl duler GuTsIF CFweomeny oide alfmey smfllieudid, (LPeTeTeT LTITEDHLOsS o BINlen] WEiSsen Fwgealy, LTJmernL6s
o mitiery gt ansEb, CsimHed Spmens@w o mpilfer GCuITdfiwy JHergdausdt amred, Semms UL SHHeanlser Sms, Eevmens
BMSHETUIR CFameudbsl imenib@(paler selamery ©).6.9.1078785 LFeen LagUEGLomy, WIBBie OsTermasehdsTear Hlensolid, Eevmems
usFflens Bpeueid, FlLssrend L. edwemyrsd, ofill sbagber, Suyramsid QeoliBu, SiIHD GCeoliCL Hiasrer, efle GemmydHer LTeUEFW,
19.19.usWFY, seonHlF.  elgnar  FHATCFHyet, 61D.Ch.  MwiFerven, eeterv.GeVdmS 19 OQamuigT, OueQer  Fwyfnd  guIeTSHe0T,
19.19.61610.1987 0 GHewievdha OBBID 61610.8b.6Te10.615.8b. @GRWmgnFd ouACUITHLD ©_6iT6TTL MG ST360T].
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eTeleUTOBeNenILD, ® &5 H&|LOGITBLOTEIS] gL LLom SIFLIflevTTe0 GoBO\BTeTemiLIL L
FOJUIINLSSEHHSTET  LUH60TS  6I(DSHBHICP6V  FOFLILNILSSM6T  LoISTTTH6T6  FL L SHaHTeul
uFHley OFUIaISHMmeT SUINIDTHGHLOUTIHL(H DIHMT HlenL HEHHEIQUISTHEUISI.

Beloupsslmer alFmflsgh OLmUTETMWLWTET HEHUS ST 20 b HHHHHHen 3,5,14 wBEID
22 9 aurgsmden SFwevemoliilear o miiyeny 3 B@Id 4 o L6 (pJeRILBeUSTUD
SDIFHEVT6V SlemeY SHHSHLIULTSH QUMD FLL Lp60s ) ement peBCauBBIaSBE
arfwevenioliies o miieny 83 @60 GMISHLILL(B6Ten 10HH6T aITHOSBULIITL TH DS
SlIng  CHewau eI  STLILNSH(HHHT. FLLCPLSHHO 6lehdll  LGHH6T  FJeugent
ams0adUleand umyTebwamsHear oG GUHDUTEIENIOUL 6T  HlenBGauMMLILIL 60TD  6T6T
2 oD STLNSSGHSE!

2 §F BHIOSTIBHHMBHENLOUL:

e S&FHhHFHTOTer WwBpId  Huwrwiorer  CHTHe0HMET  HLHBHIOUSBEHTET  GHLDEHEV
F1SHHWIonds Geuemngul eTHLIGHUNET HLenoullenat HHGHH6L (aUTFHID 3)

* Bxpimoeurelen Liaenmer (WHeomd SIwJaled(hbd LITITEHLOGTBESHSHOT 6
QUL BTVLILGHHHG6T DIHMT SHMEVLILISBHTR GgBUTH (auTgsld 14)

e oAU alGuTl Bflenoulss BLIQLL. gmeru el WhiseEhdhd HHuled @

meamgluguiemed LFmmsendd OFuwiuGHan weald 2o Fflend  LBeLsemer
FUTVIGHGL LIHHHIUBHMIUD alevbSHulBhHHSH (UTFSWD 5) LOBBID

o Bximed meaisG el  alBSeUILGH @B  UPBTI9HEHL T  EeWIhI
pLES Geouewngul USTEIS SigleuevTHeMe  SITFHUIeOMIDNIL]  SLMID  LOBBID
Seams FUILS SHOUBIHED GBBTGD CUTEB GBUTHHM6N HHEGHH60 (AUTFHLID
22)

Bmer SMAHIEID FJeugan aTH0BBLIMILTE WHHeT Sainduimears CamauliLBHHUIbHHSSHI.

SIFHBNMUTERT (L) Hlemevd H(HSHHMIHEI, IHITLILISHSH6NT
OBBILD FLUL cpeuSH e BlenmGaummLd

19 @&Crmuy 2020 Siim, SowsFsTmaTaig 20 b HHHS FLLPOSHBEG G Heweo
HmHemisenmas o I CFjobs Geuemigwl (HSGTBI OTHRBEIGM6NTS HITaNsHHH.  DlemeuwiTeuest: (i)
SIUF] FLLCPeUMIBENTHS CBmeni(h auliubGHeap FULmisemend CHdw UTHISTIL WOBBID DITTHS

(PSHTOHBHIUNSBHIL T CHTLTUTn ol WmSEhHE WLGL WL GUUGSHD, (i)  DIDLFFTmel
SIMEFFTHeen eremienidsendsuilener O HULBSHSH6D, WLBBID HSHDTLTE 19 S HHSHH I S
AFHSBLIULL 2 FFULF elenicnlbmaUlmad HHB mausHHe0, LBBID (i) 19 b FHHHHHH60

GUUILOU LTyl SIFF HIBIIAIHIGEMmeNTs Henllbend CFUISlamemulenerd 6T JHe60.
20 @&Gymuy 2020 oIP o FF bHFHwapsHHar alCFL SITEID UPHISLILLL Hmedh BT THAI,

S5  SIIQIDTOIH — LMJTEHOSIBSHSHST  suThTWS]  washsd  wiut  SCuesHsHeraleed
LTI T@HLOGTBSHSH60 FIOTLILNSSLILIL L GI.
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® FF BHAIBHHeNmed OFTeve0lILL (Beiten TBBhiGeT GCFyhaliL  CouewriguleTendl 6T6iLIZHemeT
GLIRSSTLLY, HFH DIMWFF] LOBBID WaTHULS FLLSHHTenl Grasol. el sl 20 b HHHH
FLLepe0SHener BIeNILMD  aurdIBaETe  LMITEboBEHSH6e0  FOTLILNSHST]. eT6leUTOB 6N eILD,

® §F pHwemd wBnld  Guwerpmspuil B BAHEIBHIET  HHLSHBeier  6lewTentldemauenet
SIFHEfHH B H(HHHOTHIBID LY HMed H(HHSHEIBEHDHEG6T 2 6oL SSLILLL S Geil gBUTH
ashsoreluled iU’ FULL  cpeudhdHed 2 GTeMLSHUILLIQHEHHaNe06me0  6IRILIGIL 8T Bl

CaTLuTen SHSHIHmerd OFHflalliugBaTear auruily o FF BAHLSBHIBEGS UPHISLILIL aJ606m6L.
FLL oS SHenmed FeHHFSSUILLTS (LPIpeuSBID LHSTen gBuThsenen o | CFIILsSBEG &) Henevd
HHSHBHMmIB6T LWTUBSHSUILUGHD SHhEHBLLUL  Couewi(Bd olenl GHWISHHGMB 20 LD H(HHDHSH 60
gBUTELTEenBULD S5 BBUlGbhsS!

FULPOSH  @rewiLmougdl  eutdlilenend OBHTLIHSH, FLLcepeold WBHTer @gewiy - [BI6T
LTJTEBOSIB alleuTHD SLIDLISSHH. LITTTEHOGIBHHET (LpHe0 BIeT aleurssHHalungl, s e
ueoBeusw  GomlLny  eumder  uUeuel  eugeileomer  GUeRlOWITETENB  LIMTEHLOGIBLD  6UDT
WICTBSHBHESS.  alauTssSSled SHSHMISHCUTE, 20 b HBSSWD CHAw  LTSHIETIL
BglelTen  DISHHMMB  SHTTIOTS  HlewBGouBmLiLL ayeitendl eleimib, 19 &b HHHSG BT enL
FTEMSHHHTHD LT wadbhsd Jreusag GUuIlLmy.  Goaib, 20 b HHSHHOLOILIS]
yHw  opdlwevenoliOumaipsiene o (HeuTdh@Geadmarer  (WerGearmy  wrHHFG  eepid 6w

Uil @6s alLwmseT BHH DMLFFIOIMID SFBULLL 6T 6ILSIL 6T, Djeuf 20 b
HHSBHOTEH DbhHDH UBLSH0 UHw ydfluievemolioumain SIpslLBHSUILGLD euenFuilevmest
AL &aTe0 CUTXI(LpenpOWITeETCB aTead @GN IQHHST].

@rewi® BTeT  aleutd (WigaleaGuifled, 20 &b HHSHHOTEIH DS CPSWID  eurdIBETS
UTITEHLOGTIBSSHMBE  FOFUINSSILLL S ARSI &, @DFHweldH — CFHTLIHS QUTSHOHBLIL|
SIDUOTSWS. 20 Qb HHSH0OTOH, G Hewew HHHHmseT o I CFFoEslul’ B  cpeinseo
@rewi(h OLHUTETMOUIL 6T 22 @d&Grmul 2020 Sieiml LMITEhoeaBsHSHed HepCaubpliul L gl. 1f

OMIBT  OQUTEHIMeT Gureale Gorghdh UMITEHOEB o mlileafseT WBBDILD  DleuJoerer
BLLBeyseT 165 Cuj SHHSHHIBG FTIUTS aTsseNHSH(Hbe, 65 UTITEHLOEB 2 BILLesel
aFIne  aundhselsHmbHen. eFHfsslAular ol B o pinlanser HHHHHHBEG FTTUTS
UTdHHNHHHHS DICHCGauemen, 19 Qb HHHHHH T HEW6VMLID (LPGTOILOTLOCUTETET  (LPEITEOIT6iT
amglugl emwsHdlflume FBGsear amssalliliBg amems b ([HEHEaN60M60.

29 @&Gymuy 2020 9@ FUTBTWST 20 - Sib - HihSHHF = FLLSHmer o mIFILIBHSHS T
GISILIGIL 6T DISHDTLTE 20 S H(HHSHD Bevmiens DIFFIUIONOILN6T LITSOLOTEIBTESI LS.
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20 b FmHHHHemed GsremiBeusiiu L LyHren IBBRISTET &i(HHSLD

BlepCaBn eamIUSHEES
CaFuwIwlLL L OTBBHIG6N

1) gemgluglunss 5fle) QFuwtLBeSBET6T

SHMBMLOGH6T L16iTeU(HLOTMI  LOTBMLILIL L 63T:

a.  FHMBMDEHHTH  GMBHSLLF UMD
35 @Umba 30 ud GHOBHH. (20 b
HmpsssHar  fe 16, Sduwieoenioliie
2 _mitieny 92)

b. memgdug) WERIENE Cxifley
CauiwuGeaugle0 SITTUILIL L @)L 60L&
&lgufleninds O TemTIg(hHEHH6L 6TEDILD
HMBEMLOUT6I HemSH B6060TOHTL & FH60

(Bpeien 12 gub LbFHuleners LTTSHS)

2)  odwsvemiolilen 2 _mitieny 33(1) 6o
(Lp6dT CFTeLELLILIL 19 (HHSH Q60T 85|15 U T 601
SIDOIHLD BHLMIDHEIT [HebAHLILIL L 60T:

a. odlweemoliLsg  HLeToHLILIBES-
SIBSI BBID SIB! HOBIBISSILGSIGBS!
ISILISHMS 2 BIHILGSHSH60,

b. Gxpdlw 156060 60T &S LD
Q(HEIFementalenet GLODLIGSHSH60,

LOBMILD

c. spflweoemotit GCureney LBBID is-
gwrmwb VIl o @0  G@pBudLOul (Beiten
BBIeeThISeT6T (LPewBUITeT  GEFwBLITL 19enent
2 BAILGHBH WHDID FTHHULILGSS0
20 oupb FoIssHar Ufle) 3 Qemels
LIMTJ &b &)

3) gendugl oyl SBHIeniLIEGL 60
L5 SLo60] STBGHBI(LPLD Lgailuledbbs!
& SHEUILD.

20 sub FpSHBHHe Lfley 6, Sidlevanio-
Ofdesr o _mitigeny 47(2))

4)  aaCreild  HMFFTOA  DEMIDFF],
SIMDFSTME  DHHEVHE06UTH  DINLDF ST
9DI6L6VG g SIMIDF F6NJ
PLOSHEBOUTEH  Debevdk  UFHel  BHHBLD
CauidepCurg G LI LNy SLoif o1
SiBeurgemeanuieGuifled  GFwmuL  Geuemt(HLd

6160 BTEWILILIL L. SIFFWIevenLoLiL] JBUTHEHm6N
[BEGH6V.

[BIULILDGOTRIGHGIT UGl  [HHBHIBHEMENT
CauislepCurg TSI SHOH
SB@leniLler Siglitienufled GFWMBUL  (IQULD.
[BIWLILDGOTTRIGHEN6TT CeuisleamCurgl,
LySWBL Tl SeVbhSHTCTFMmE  Sjeudluild
6T WIMAHLS  H(HAHISHOBOUTH  QenTHLIZH
LTsLe]  H6vhHTCOTH &&H60MLD.

LOBMILD

(20 s> FBSHBSPen Lifley 6, SiFeluteoemio-
Uldlesr o miigeny 46(1) woBmib 47(2))

5) memmgHugluler alGuTL (BHiflenio

a. @amHugdl, QeamHug eem  HIS
HMmBmOUTeL OCFUIFEIB OFweLH6T o FF
HSHLOGIBE H) 65T SlQLILIEnL o [flenoselt
PUTWTHSEHHBE 2 L ULLSTUI B(HSHGLD.

b. @&FsLwmeg MemHUS  6IHHoleu (T
SIMLOEF Flemeatu|Lb BL SHBHIUHBE
SIDILDSIILIGHIL 60T, 61 HOIeUM(Th [BLIHLD
DAMHUH  CBTewi(h BLSHHID DIHBHMBU
SDIMLDFF (B33 (I W] 61 HOUT(TH
HADETBSH S DHID BIUITWITH &b & 3 emeut
Gouemi (LQUD.20 YD SlhSBH e Lifley
5, oipFuwevenioliier o miieny 35(3))

C. 19 oub FHHSHSHHI M0 WMHILISHES,
QULPRISLILIL 19 (HHSH ol GUTL BlemLoa 61T 6ot
Uyl @luiuwled  wBHID  GBBalwed [HLLIg-
(LPOBBHEHHS  DILILT6D  BHL 19SS (BTN,
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20 ayp FHBSHSHHeIY 2 miiey 35(1)

19 g FBHBSSeng 2 miieny 35(1)

TauCGrenId o6 FOMmHUHWTS LUSHe] eudldaH-
apCurgl, Slurgsl  uSHalpedsBuisd  OIeLEVS
SOIILULL  (1pedpuiled Seugmed  GEFuiwiiu L
Sleoevgl  GFwiwngdl Ll eTeueiwib
CaTLTiIb gCahamild BHHIEBSHHD DIEL6VS
BuTwFmUUTed  DeUhEEG 6IHITS  aUpHS
BLAIQSHMBHET  elenaul|ld  OFHTHSHSLILIGHEe0T
Slevevgl OFHTLIHSI BLISHSILBGHECT DHTHI
(DIWHPD BFFdhaLILIL (HeTeng)

adauBrenid SeT  FoMHUL  GHB  LHaTenul
audsHen Curgl, Seurs uFHel (Pemuied
SV SHUUL L (pedpuled  SleurTeL
QFuni’ L oevevdl  GFuwTgeIL LI’ L
el Wb OHTLMNed FamHUHNHEG e1HTTH
GUIWIED DILEVSH GHBBANUIED UPHEG 6IHIALD
OHTHHBILGHEO HIeVVSHI  OFHTLITHFH  HLTH-
SLILIBHH60 DBTSHI (DI SHBID Ggirs -
Ll (BelTengl)

o2 §F BHwaBD D6l gBuUThBdmen eelaumm GuTHLGsTL60 Gauiw Cursng
BBID MemHusuie CFWOHEHHES IRISLILILaleTen allBuTL HiflenLouiesr
gl Wmgl eIl Hemedl OUTBIS S (HbHISTE LTTHS Gouewmi(BLb.

SrFlweventori] Guyeneu &eveomOSHTINSSLILIL L S

6) opdweosmwli] GCuyemen @eLeoTOHTNSSILL(H UTFTEHEIBL  Curameuuiemmed LHSH
Qauiwiliul L g
(20 b FBSBHSHe Lfley 6, oflevemotiier SibgHwmuid V(@)

7)  ungmenasl Gurener SaumHGeTy o 66l MmIGeuTeT LITITEHLOEN 2 ML lelTaemen Lomd-
FHgG G TewTg(HHGLD:

(@) Uysiof

(o)) FUMBTWS]

(®) adljssl g Heneval]

() Ugswflemed Guwif @I OLGUeUT

(20) aglfssl s smevauflermed GUWIT GMILLILLLGU6T

Lg&LT oBmIb e1FHTeHsl F Hewevauflenmed HUILbSSILGHEB HUIDSHTH6T DieUTHeN6N HulLd-
SFIMB LIS Dlevevdl  IFHTHILFH  Hmeveu(HenL Wl  FUPSTWEIGSMmeT CFIhHeuTHenTs
oo Couml FpFHTwmIGBmeT BFJhHHauTHenTas EmHHe0 Coalewi(Bld 66iilgh 2 BIHILBHSH-
sl Couewi(bLd.

8) opdwevemwtiier oisHwmwd VII o1 @ed OgmedeoliLl (helTen i Leuenent | LOBBID
Sl Leauenewt I 60 @MU LILC BHeiten LSHIHEHSHHTET HelbLTHmeT BUIOILIHBSTeT CLILIT
BlLDeThISmeNT ML  CoBosTeaTdlamCurg uTTTEbEBL  CUImEIWITEISH  DIeUSTETLIL-
HHeme THHTE CFuIL Buigib.

9) memHugl Lmgmenapl Cureneuuler SeusTeiliLssmen HTL CauemihGL SHaly Sieuj o6l
SIUSTONILEBHETTEL LNewlldsBLILL  LOTL L.
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FLLOIMSSHSHIMNB WOBBID FLLUTHS
GFwei(penBwled gBUBSHSLILILL  LOTBHBRISENT

10) UMITEBLOSBHMSHH  HMEULILIGHD WAMTHUHGBEG o 6leN  HSMHHBEG 19 b
HHHSHIHDMTE  alFHSsliu’ Ll GUUT gt  bHSwg.  @bwl GUur@h  Leteumd
FhSHILILMIGT60 LOTHSHTEL LTITEHLOGIBHMBHS SMVLILISBE WATHLUSHMU DI HSHH!:

a. LMImEpLOaBHHe cpemsled @remi® o mIlengssT SHToTarOTaSer 16  LTITEHLOSIBESmSHS
HEN6VHGIDLIG  BeremTig e,

b. umyTEBLEBSSET  (WPSBEL LD  SLIDOUBDI  BTEGIHMY  QUBLBISET  (pigeyBm  LlesTeony
STHGBISHBILD.

®6ll  gBUTLTEIH emadug  15HTar  HemeouieL ety  THHTe060, DiFHl  LITSOHMLW  DFluled
s FHE FTIUTE SDWUIET  LMITEHOSIBHMSHDS HMmeVHSH  (Wetdnl 198w  BHTHeVdhE SienwIDLIL]
al(paHamenouledhhal LIFHOMIUD alevshseroHamBa. ST TH, OB DL FuleVeTer SIFFThISLD
Bxpysbeuralied CUBBIHEETETENEHmIQUI HETMOUNMNS &HMBES 615 HMN HI(HHHB.

(20 g FHmHBHHer Lfley 12, Spdwevenoliier o miiey 70)

11) Gueub, 20 &b HHSSWOTEIEH  LUTITE@HOGIBS — Heweoll]  OHTLJumenr  ygHlw
BLUbHSHDeTHmen  allF) & eim:

a. UMTEpLSBHHT (PSB Sl LHFBHTE Hwbdsiu' L, HeHuledmbs e
QUBLMIGEHD LB  LOTHRISEHOTT  HTLILGS  Heopapidlam  euemguied  semmalug)
UMITEHLOTIBHMSBHH HM6VHHED DLBTH.

aTeleUTOBeNaID, S FhHSHILILRG6T0 MTHULH LMITEHLOGTBEHMBE HENEVSHEHETLD:

i. LIMTJT@THLO6IB &Hen S SHEN6VSHGLDLIG LIMJT(@THLOESTBLD STLOTTGILOTSINSEDITL T
mamgHugdluieners Gsmflermey,

i. QHBS_(BHF &1L eLp60LD BT s L 6ot alenermeurs QEITHLIZ)
LI T(@YHLOETTBEH 60 &b BMeLSHAHTTHEUTSI, SIbsS QIISHBL_(HF FLLCLP60S F 66T LD
LIMJT@EHLOGTIBLD HITHFHSHTE0 QOMHLLH LITITEHLOGTBSHMBHD HEN60SHHE0MLD.

b. Ouragis GCaxisbeomeapisg Ll vUmITeboaBeHHer (Pp&Heomd  Siwjelear  Gumg)
CFUIWILGHSB  SDIFTHIGEDS OFTeTmed BdEmad HITEFeaUIULL HTCUfle0  memmaug)
UMITEHLOGTIBSHMBHH HM6VHH DLBTSI,

c. opflweenwliier o mliymy 38  OBE ~— Smwand  gamsHugdluimer  LSHel
GGG EA SHTLOTTGILOTETENB FUMBTULIS]T SIDLISHS LNedreoriy EITH LI
UMITEHLOTIBHMSBHH HM6VHHED BT

12) @rien,d Gufleno o enLw  BUTH6T  UMITEbweay o mililafseatad 05fley
CauiwiuGeudlelphsh DG  HMSMOWBBITHENMTHSILUL T LATH6T (2Bl jen]
922(8)) B 1s). B% I oL Gluwflenn 2 el w BUT Gurdler meamilullunss 05fle]
Cauiwtiu®Geugledl(phgh DelGLaID HenHENOWIBBEUTTSSLILL DT LT 6I6TLSHMIULD GNHESLD.
(20 sub FpSSHHlen Lfley 15(2) Qeverrts L)
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13) SsmRISLD SUF] FLLPUBIGENTS FLLTHEHIGBMET HedBECBBIUSHMET SIENILD S 63
gnuThdmen  SFFweodliiIB@GeT  Wem  PWPBLILBHH60.  DIMFFTM6U  DIGDLOFFTH6IT
FLLepeooomaslener Ghdw  uTHISTIISIOSIHD — SIVVH  DDTHS  (PHTDLOSHHISHHIL 66T
CamLyemLw  Crrssmsalalilfissd  Sleusomeaidl ool GBlHHeMbEHamCuTgs,  emmaug)
DIGHHMBW  FLLAPVSHHM DIH6  DFFwieveniolilgd  Hetenioulenet  HIOTEIILSBETE o FF
PHOSBHHBE BBINLGSS (WPIQUILD.

a. o &5 pHoagporag  QaallwshHmer 24 0enllGHHWTEORIBSEHHGSHNT D606V

oamgugduier  SpflaBiISHeosaialy  DIIDH BB (BH6TEN  DIHMENSHBTLIQEID  Fnlgll

SIHHMBW CrrsHFHamien gyreishsdeo Gouewi(BLb.

b. &b pLUYWBWIRIG — SFfweoemoliier  gBRUTELTSISlna s  HHHBHIUSHBSTET,
bHGauSBHTe, UHSH OFUIeuHBEHTE, LOTBBIOISBETRT  DI6VVH  GTHMEIULD  LISHHTH
o ' GaliugBaTer FULAPVSHBESG DI6V60H DIFFIUIGOMOLIML  (LPIPUGIOTUI BHHd  LSHeSH
CFUIISBEHTR FLLCPOSHHMBE JBLEML ULISTHTH.
(20 oub FHpeHHHHe Lfley 26, opdlwevenoliier o miliey 122)
4)  uTITEBLEBSHH T HeveoulwB &L Lemenuled FLU L cpeoGomaiml @ LLBISBEG (LTI DI
QuTE WEBEHEHEG FMLSSEHIQUSTEELILUL  Ceuawiguwl  STeolILGHUlenet  (uJdHIHLoTenuled
CeoueluiBousdem ms) 14 BT Sefell(HbEH 7 BT H6NMTH (&mBHEHOIBSI.
20 &b FHmHeHHe LUfley 13, ofwevenoliier o miieny 78(1))

15)  eba6eum(m FLLCPeVSHMBE LD S BlemsoullerGuITg LITIT(6ThLDGITIBE S5\ 60TT60
(WTOWTPWILILGS OB HHSHIOTOIH — DHBHMBU  FLLAPVSHET  QUIIOLTHET — LOBBID
Gam_unGaeaied(Hhal LIBLDeUeDL H60 BT 616013 yaHlw GxhemeulILImL 19 6m60T
SIBWPSLILGSHHPGBH.  eTeleuTOBalaid, BFOFwe(wmBeHE  (PFewimsds  SuiBBLILIGSIEIS
LUTJTEBLOSIBSF S L Oraidleansler  euelSTheHaiemwuTeid SFdwevenoliiear o miijeny  80(3)
BeTe0 LTHISTEHBLILBH GBS

bHSSIOB 1OBGID B Came
LIS (AIBE CFwIwILl L LOTHBBRISENT

16) emaHugd s BHWIF], o FFHHLaBHHear  gmeiil BbHUSHH6T, Gsipenmuil’ (b
BAHSBHH  Hemevau], Goen(pemBuil B HAHLSIBHHE gemerl bHUSB6T D Cuimeny
SuIH SBIenLNeaiCUfled Bluwbldseomd. (Ggdeien 8 LOBMILD 9 Qb LbHSHEmenl LMToHs)

17) o &5 BIHOAMBSHET bHUHFeNwT o FF elavienibmauiens 11 @edmba 17 &b
LOTB031860
(20 b FmHBHFHer Lfley 25, opdwevenoliiear o miieny 119)

18) Gueii(pedpBuil B BHweamsHear bHUHBelar o FF eenenidmaulener 12 @edmba 20
S5 LDTBBISHED
(20 o e Her Lifley 31, opfwevenoliier o miieny 137)

19) 2 &5 pIHwoaBHHeveien eauCreanid @yewih BHUSHBmen, o miiemy 111D(2)&e
CameveolILL (HelTensBaenowl  Slaufsefler FGraj uMmIEG LLBEBID (PHNeme0 B LDETBE 60
pHUHWTS UMbl Siemiteud Gureis BHUbHmeidenhd@& o LUl (B, DQamaHud Herg
FBglenileaCufled BHd GFemeu Spementd@Gpalar o BIIlaTaseTs HuIdlga60TLD.
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20 I SH(HHHHH HTeL alflend

G,
&
G,

05.08.2020

19.08.2020

03.09.2020

I. - .I...‘...‘. .I.‘...‘.. I

04.09.2020

04.09.2020

07.09.2020

11.09.2020

14.09.2020

‘.I...‘...‘.I...‘...‘I‘...‘... .I“..‘ E

QFwiest(Lpenm/ B BLDe

nf eomisT OuUTHIeT GLIFLper OHeMeuTer GILIHLOLITETENLOW|L 63T
umgmenassh CxHTHelsy OGeumpl GCLBBS.

uTgmEBaBsh — BCHIHeosmend  OFHTLIHSH  Hubdldbsii’ L
SmwFFTmaILlear QHTLSHH gl LHHe0 20 b  HHSHID
O&TL FUT6DT SIUSHTELIL|SBHEm6 GuoBOFTeTEUSHBHTS 5
o mplifenysmend OCETewL  SiMWFFTmeU 2 LI G(LpoleuTety

BB SSLILIL L .

waTowmAwi L. 20 &b HmHSHSH  FLLEPeVGH et
® el &3 aufsHHiomet (02.09.2020 i Geuefui L L gi)
udymis uying el UL gl (FRSenDd S oBIslsVD)

CPA gieigl (werrGomPlwi' L 20 b FHpSSHD T Lme
SNSmBOwTeaieneruld LoBBID 19 b wBmId 20 b
Hpsohsmer  QUUILE 20  oub  FHodssHa S
(WaTOWMOAWILILIL (BeiTen  LOTBBRIGET LBSIW  LIGUUTUIRTeneTu LD
CeueWI 1 (HHBHSHI.

WatOwmAwtiL (Beiten 20 b HBHSHSHD QHBHTLSHHBS
QEDIEE STGBIBILD 20 SyD HbSSHHemen
SPWPsILUBSHIUSBSG — WMBTE 19 b HBSSHDle
GmBLUT(HS6T BHlauJHHlesliuL CeuamiGOWaIBID Q6IsT all(pshs)

Quyet (JVP)gnplwig.

SO  Cxduw  gwmlLenwiy perGomPuwiiiu’e 20 b
HHHSHHHBETT Henigl e1FHTLIenent GeuafiiLBSHa Ul

BDeomIendF  FUL HHTmIHeT FhsD 20 b  HHHHF
FLL CLP60G F 66t SLU16) Cauig) Al FHHSBHIWT HMETF
Cewleugmarer @ alGsL Guwealmer BWLSHHSHI

20 b FHBHHHEF FLLePLSHHemaT Ule OCFLINSBEHTS,
Ugs]. Gsengel  washd JTmuUSae,  Heoall  HMDFF]
Oxengar  .e60.LTflad @AeITeL  HMeUeDLD  gmHLr L. 9

® pIferfsmend O@Teni & (DOeTaIenm BUIOSHHT].

L&D 14



20 I H(HHHHH STV alflend

15.09.2020

17.09.2020

17.09.2020

17.09.2020

&

21.09.2020

22.09.2020

25.09.2020

29.09.2020

CFwesT(Lpenm/ B BLD6)]

psiof. Osengeu washgh JreguLbagailenmed Huoldalur L
G DG DNlSHmBUImETEF FOTLILNSDHIF.

o &  FhHUOUTAMSed 2 mIWTBBINSEULId  SHIENDFFTen6
Gu&gmeny OsOamedlw  FbL&6eue00  @MeT&HILISH  LOBEBID
SDIMLDFFTN6 Bemenlbg 20 ) F(hHHSHF 6ot
WO BHSHHTH  Sn)6oIT].

CPA (P&TOLOTAWICILIL L 20 LD H(HIHHSHIH MBI
auflasT uite  SmHabsoner  Cseial-Liged  SHLeuwTGILOT6IS en 6T
OoueMuiLg.

o & FhAHICGUTENID 2 »FUITBBINSEUTeD, (WeTOIomHuIILL L
20 oulb FmIHBdIHman SPWPSILBSBINSBS WIBTS “19+”
BoLe 19 o HEEEEHVEET GODUBEDT Bajsd
CFuIusBHTRT  FHOFH FHTelener Fwos mer  LievGeauswiaies
o_minieryee OBiflalldhslbbHer).

(Wp&STGIOm I L 20 LD HmBHHLD O TL FUT6DT
BLAIYHMBHMET GLoBOETeTeuSBE 61HTHBL FWimer Flod egent
LeuBeusw GEFEWBLTLBS GpoeuTerens BUWLHSHHHI.

WeTOwmAWIIL' L. 20 S HHSHHOTRIH DS  (LPSH6V
ardliBaETE BF SDEFS] BB RETHUL  FUL ST
LB 6TLD. 9|6V Fiflufleonmed LITJTEHLOGIIBSH S MBS
FOFON &GS LS.

Bevmiend FLL HHTlH6T FRISWD 20 D HHHHF FLLLPEVLD
OaTLjume szl oifibamauiemen FoJllssgl(Part | and Il)

f VRGBT GSHIT Sl 20 b FBSSHSw U6
CFuwusmBE@ 10 o mliieaysmend OCaTeRIL & (wOleuTesenet
Pwdsss. BoGwela sauiLplaydsl LIFHw0Fmed 20 &b
HmSHHIme ule] QFUIMSBEG BWbdsIUlL  GUeaiLLb
FoJrl&alU@LD.
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02.10.2020

06.10.2020

12.10.2020

13.10.2020

15.10.2020

QFwiett(Lenm/ BB

® FF pHOABHHL 20 D HHDHHF  FLLP6VSH D e
FaUTIHGL LBGSHFH 39  waidbdel LSHe| OFuiwiulLer. (1pg&Hed
enl  22.09.2020 S@@ UHe] OCFLIWILLLG. Hmeouil (B
LOEIHHEHLD L6 GEuiwiiLl L 6.

2 55 DpIHOABSHeT 5 HHUFBmeNH OFmewiL  HHLS)
Gmdlemmed 20 &b HHSHD  OFHTLIUTET  HBSHH6THe 6T
FFIIobEeT Gl Sl L 6.

CPA 2 &5 paweaiporargd 20 b HHSHsD WeHTer alGFL
SILOTRSHHBHTE  61(1DHSICPe0  FOJUILILILSHmN LFHe| QFUISHI.

CPA o &5 pgloaiBrad 20 i HmpHHh Water alGsL

SywresLHmnarer Coendls 6pdHalcpe0 FOTUILINILSSHMmNT LigHe]
(O INEY

Wp&TGmPAWINILL Beitenm 20 LD H(HSHILOTEIH FIUTHBTTSHIHBE
aULNI6E (& 6ILDTMILD OBTUISHHBE S CUBLGBHSHID
eIeIpID  SIgHCHMYL HHSHTLIY  SIDTLT-TLOGTEIT  FIOSIF  LoaBT
gmiam FuT SlGmBwTeener Geueiluil L gi.

Bevmiensd HHCHTeVHE HHFFmUWLTISH (perGompuiti’ L 20
b Hosssdoa  aPise, ewelpome  swfoed
HemeouihaerpLiletndl ISP BMIBIHEN6TT SHeTBLOTT(HeuFlL LD
G SHDBBEOLOLITETHI, QOMBWS BTOLTAMBEG 2 HbHHIHE06D
el GBUILG nfldbemnsoumaniener Oeueiluil L.

QUeTSHS  HGSHIOMT  (per@wmPuwiii’ L. 20 &b FHhGHHd

17.10.2020

OaHTLJuUTeT HIDGHI B(HBHHIHHmeT OGleueuil L 6.

epaiiml QUeNSHs HGHHOTT (WaTOmPWILLLL 20 Qb FH(HSHSHLD
BenpGauBplLGalapeny GHTLIUTET SHWOH DS BLSHUlnend
Czflalssl  ReMPUSEG  awWBUlGhHIHaT LIS 6T
POSSSIBETS L aungsmismen UfibeIngSHSlbhoer
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20.10.2020

20.10.2020

QFwieiT(enm/mHs1De)

SIMFFTOULTRIH 20 b FHHSHS FLLAPOSHBES GH(D
Bpewend — Hmbesmsents o I Cxjiss  Geuewniguwl  epeiim
OTBBRISmeNTS — HIOTlHHH.  eweuwTeuer: (i)  SeUgFy
FLLclpeomibenTd  Oameni®  aupluBaSlem  FULmisemen Gxhpdlul
UTHISTUL  IOBBID DISDTHS  (LPSTMSHBHINHBHIL 6T  OHTLFLIT6T
Al WmisEprdh@ LG WL EUUGSHSH60, (i)  DIDFFTen6l
SImFFTHeMer  erewienidbamndulenet U BLLIGSHH60,  LOBEID
DSDMLTE 19 b HhSHHHH S alFbsll’ L o FFul s
clentenl bensuileneand Hbd mauhHe0, LOBmID (i) 19 b
HHHHHFHe0  GUUILIUC LB SIFF  HBIThISm6NS
sHmlbend OCFUISHeamenioullenerd OHTLTH60.

SipflwevemoliIBsTer 20 Qb HHSHID 6lerd Hemeol i L
FlLepeold BgHTen o FF HIHwaBHHen  alGFL  Hiwomend 5
BHLSHHM6NDH CBTEWIL HHLISHHET (GLOTLOGITED GUPBRISLILIL L .

® FF H&HLDGT G 60T ST LDTGOTLOT 63TSH] UM IT(@YHLDOGITIBE> &5 60T
FUIMBTUWIS]T ansib wIrum 918U ST 6060
LINJTEHLOGIBSHSH 60 FIOTINSSLILLL Gi.

21.10.2020

21-22.10.2020

22.10.2020

F0g  @mer  ueGeusw  (ertOwmPwitiL 20 b
HHSHSHHIBG 61HITE GrlLmy eurser  Leusl  algaisomet
GuyenlCwiTeiens LMTTEHLOBIBLD 6Ued] (LPeTle(BSH S (HHHSHI

® FF B OGBS SHGIT60 G@&mevevLILIL (heiTer LOM BRI 6T
GadaiiuL  Couswngulelengl  6ILIHME &L lgHhdTL g, H)
SIMFFT] OBBID MemHUg FULSHFHTeml Gsenyeu 61bd. el
gufl 20 &b FHHEHH  FLLPLSHMOT  GLD  [Hlewev
H(HHBMIBENMTH BRI yalu AUTFH &I eM6TULLD
OB WPSLILGSHSTH BTewiLTd auTIIBETE  LITITEHLOGTEE 60
FOJUILSHST].

CPSIBTD aUTFILILL &1, G Hlevev SHhHomsmenud CaisHg
20 oub FHHSHS FLLcpeooTerdHl, 165 LITITEHLOGTS

2 mITITHeT DBHTAUTH aUTdHHelbs, 65 UTJITEHLOGS

o _piilenysel eHITE euTdhselldbs LITITEHLOINBE D60
BenpCauBpliLl L &l (auTdhselbatCat] BB auToHeiss
amHmd HITCHMHlewr eremrtemnibensd GeouaiGauml cpeumigeried
OeuaiBouml allgwTss GUBIULILLILL BeTengl)(fnhisend SHLlp
SYBIBI6VID)
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Sinnadurai Sundaralingam & Balendra

Attorneys-at-Law & Notaries Public
#5367 4/1 Dam Street, Colombo 01200
P01l 25444 00 E: lawyers(@shlaro. tk Petition

IN THE SUPREME COURT OF THE DEMOCRATIC
SOCIALIST REPUBLIC OF SRI LANKA

In the matter of an application in terms of Article 121 read with
Article 120, Article 78 and Article 83 of the Constitution to delermine
whether the Bill titled “The Twentieth Amendment to  the
Constitution” or any part thereof is tnconsistent with the Constitution.

1. Centre for Policy Alternatives (Guarantee) Limited,
No. 6/5, Layards Road,
Colombo 00500

2. Dr. Paikiasothy Saravanamuttu
No. 03, Ascot Avenue,
Colombao 00500

PETITIONERS

Supreme Court Special Determination

No. 03 /2020 Vs
The Attorney General,
Auorney General’s Department,

Colombo 01200

RESPONDENT

On this 224 day of September 2020

TO: HIS LORDSHIP THE CHIEF JUSTICE AND OTHER HONOURABLE
JUDGES OF THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST
REPUBLIC OF SRI LANEA

The Petition of the Petitioners abovenamed appearing by RA] MOAHAN BALENDRA
practicing in the name style and lirm ol

SINNADURAI SUNDARALINGAM & BALENDRA
and his Assistants their Registered Attorneys state as [ollows:

l. The 1" Petitioner above named is a body incorporated under the laws of Sri Lanka (and
duly re-registered in terms of the Companies Act No.7 of 2007) and is made up of
members, more than three-fourth (3/4%) of whom are citizens of Sri Lanka and is entitled
to make this application in terms of Article 121(1) of the Constitution.

2. The primary objects of the [* Petitioner are mier ala to make inputs into public policy-
making and implementation process in constitutional, legislative and administrative
spheres to ensure responsible and good governance, and to propose to the government
and parliament and all other policy-making bodies and institutions, constructive policy
alternatives aimed at strengthening and safeguarding democracy, pluralism, the rule of
law, human rights and social justice.
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10,

True copies of the Certificate of Incorporation and Memorandum and Articles of
Association of the Petitioner are annexed hereto marked ‘P1" and ‘P2’ respectively and
pleaded part and parcel hereof.

The 294 Petitioner is a citizen of Sri Lanka and the Executive-Director of the |* Petitioner
above-named,

The Hon. Attorney General is made a Respondent under and in terms of the
requirements of Article 134(1) of the Constitution.,

The Bill titled “The Twentieth Amendment to the Constitution” (hereinalier referred to as “the
Bill') was published as a Supplement to Part 11 of the Gazette of 28t August 2020. The
said Gazette was only issued on 299 September 2020 and placed on the Order Paper of
Parliament on 227 September 2020,

True copies of the said Bill (in Sinhala, Tamil and English) are annexed hereto marked
‘P3a’, ‘P3b’ and ‘P3¢’ respectively and are pleaded part and parcel hereof.

The long title of the said Bill describes it as “An Aet to Amend the Constitution of the Democratic
Socralist Republic of Sri Lanka™.

CLAUSE 5 of the BILL “IMMUNITY OF PRESIDENT FROM SUIT”
INFRINGES/DEROGATES FROM ARTICLES 3 AND 4 OF THE
CONSTITUTION

The Petitioners state that Clause 5 of the Bill, derogates from and infringes the provisions
ol Article 3 of the Constitution.

Article 3 of the Constitution provides thar:
“In the Republic of Sri Lanka sovereignty is in the People and is inalicnable.

Sovereignty includes the powers of government, fundamental rights and the

franchise® (emphasis added)

As such Article 3 recognises inter alia that:
The Sovereignty is in the People of the Republic (and not in the Republic itself or any
instrument of the Republic); and

Fundamental Rights and Franchise are part of the sovereignty of the People.

Clause 5 of the impugned Bill both on its own and read in the context of the entire Bill
negatively impacts the Sovereignty of the people:

It removes the direct contral the People have over the individual they have elected to
hold the office of President by conferring on that individual immunity from suit for any
Application in terms of Article 17 and 126 of the Constitution in relation to powers
exercised qua President.

(]



Sinnadurai Sundaralingam & Balendra

Attorneys-at-Law & Notariey Public

#367 4/1 Dam Street, Colombo 01200

PrO11 25 444 00 E: lawyers(@)shlace. Petition
(h) It removes the only effective check and balance on the holder of the office of President

16.

during his tenure of office.

CLAUSE 27 & 28 OF THE BILL INFRINGES/DEROGATES FROM ARTICLES 3

AND 4 OF THE CONSTITUTION

Clause 27 and 28 of the Bill, in relation to Bills which are “in the view of the Cabinet of
Ministers, urgent in the national interest, and bears an endorsement to that effect under
the hand of the Secretary to the Cabinet”, would;

Prevent the publication of such Bills in the gazette prior to being tabled in Parliament;

Preclude the citizens from heing able to Petition the Supreme Court in terms of Article
121 of the Constitution and negates it;

Allow the President to directly refer the Bill to the Supreme Court for a “special
determination of the Supreme Court as to whether the Bill or any provision thereof is
inconsistent with the Constitution”.

Mandatorily require that Your Lordships of the Supreme Court make a determination
within 24 hours of assembling the Court or such further time, not exceeding three days,
as may be granted by the President.

In terms of Article 80(3) of the Constitution ance a Bill becomes law upon the certification
of the Speaker or the President as the case may be *no Court or tribunal shall inquire
into, pronounce upon or in any manner call into question, the validity of such Act on any
ground whatsoever™.

As such the Petitioners state that the limited pre-enactment review contained in Article
121 of the Constitution, is the only opportunity citizens will have to canvass the
constitutional validity of a Bill / Act enacted by Parliament.

Clause 27 and 28 of the Bill thus derogates from and infringes the provisions of Article 3
of the Constitution.

CLAUSE 6 OF THE BILL INFRINGES/DEROGATES FROM ARTICLES 3 AND
4 OF THE CONSTITUTION

Clause 6 of the Bill repeals the entire Chapter VIIA of the Constitution and replaces it
with a new Chapter VIIA.

The Petitioners state that the main impact of the proposed Clause 6 would be to inter alia
abolish the “Constitutional Gouncil” and replace it with a “Parliamentary Couneil”, The
Parliamentary Council;

Will only be made up of Members of Parliament, most likely only representing the
Political party / coalition in government and main opposition party / coalition in
Parliament.
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7.

21.

22,

23.

5 : - :
(b) Can only make “observations” and cannot make binding recommendations or approve

the nominations macde by the President. The President can disregard or completely ignore
the “observations” of the Parliamentary Council.

Will any way be under the full control of the President as the President has the power, to
at any time remove three (the Prime Minister, the nominee of the Prime Minister and the
nominee ol the Leader of Opposition) out of the live Members of the Parliamentary
Council for any reason [proposed Article 47(a) of Clause 6 of the Bill and proposed Article 41(A)(7)
of Clawse & of the Bill

As observed by Your Lordships’ Court, the purpose of the Constitutional Couneil was to
enhance the sovereignty of the People. The Constitutional Council, which was
constitutionally mandated to endeavour to make its decisions “unanimously” provided a
pluralistic and consultative approach to appoint individuals to key institutions which are
required to function independent of the Executive.

The structure and powers ol the Parliamentary Council allows the individual holding the
office ol President unfettered discretion to make appointments as she/he wishes, to these

positions.

As recognized in a continuous line of judicial authorities of Your Lordships” Court “our
Law does not recognise that any public authority, whether they be the President or an
oflicer of the State or an organ of the State, has unfettered or absolute discretion or
power”.

Thus, the Petitioners state that the provisions in Clause 6 of the Bill derogates [rom and
infringes the provisions of Article 3 of the Constitution.

CLAUSE 19, 20, 21 AND 22 OF THE BILL INFRINGES/DEROGATES FROM
ARTICLES 3 AND 4 OF THE CONSTITUTION

(a)

Clause 19, 20, 21 and 22 all pertain to a reduction ol the powers of the Independent
Flection Commission,

Clause 6 of Bill grants the President absolute authority to appoint at his discretion the
Members of the Elections Commission;

The cumulative effect of these provisions would mter afia include;
Removal of the power of the Election Commission to issue guidelines pertaining to any

matter relating to the Public Service during the period of election to ensure a free and fair
election.
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(b)

Repeal of Artiele 104GG of the Constitution which makes it an offence for any public
officer or any employee of a public corporation, business or undertaking vested in the
Government to not fail to comply with the Election Commission to secure the
enforcement of any law relating to the holding of an election or the conduet of a
Referendum, or a failure to comply with any directions or guidelines issued by the

Commission,

The amendment as a whole denudes the ability of the Elections Commission to conduct

a “free and [air election™

As Your Lordships’ Court has continuously held, the franchise of the People as recognized
in Article 3, includes the right to a “free and fair election™.

Thus, the provisions in Clause 6, 19, 20, 21 and 22 of the Bill as they pertain to the ability
of the Elections Commission to function effectively and independently, derogates from
and infringes the provisions of Article § ol the Constitution.

CLAUSE 7 AND 14 OF THE BILL INFRINGES/DEROGATES FROM ARTICLES
3 AND 4 OF THE CONSTITUTION

(e)

Clause 7 of the Bill repeals the entire Chapter VI of the Constitution and replaces it
with a new Chapter VIIL

The proposed Clause 7 would mter alia;

Remove the security of tenure of the Prime Minister, as long as she/he holds the
conlidence of Parliament and makes the position of Prime Minister one of that which
serves al the pleasure of the President.

Remove the constitutional requirement that the President has to act on the advice of the
Prime Minister when appointing from among Members of Parliament, Ministers, to be
in charge of the Ministries determined by him.

Remove the constitutional requirement that the President has to act on the advice of the
Prime Minister when appointing from among Members of Parliament, Ministers who
shall not be membhers of the Cabinet of Ministers.

Remove the consttutional requirement that the President has to act on the advice of the
Prime Minister when appointing from among Members of Parliament, Deputy Ministers
to assist Ministers of the Cabinet of Ministers in the performance of their duties.

Remove the constitutional requirement that the President has to act on the advice of the
Prime Minister when removing a Minister of the Cabinet of Ministers, a Minister who is
not a member of the Clabinet of Ministers or a Deputy Minister.

Remove the constitutional limitations on the total number of Ministers of the Cabinet of

Ministers, the number of Ministers who are not members of the Cabinet of Ministers and
Deputy Ministers.
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2B. Clause 14 of the Bill would enable the President to decide when to dissolve Parliament at

29,

30,

al.

any time after the lapse of one year from the date of the Jast General Election, except in
certain limited situations.

The cumulative impact of Clause 14 and Clause 7 of the Bill is that the President will
have full control over Parliament, given the full power to co-opt any of its Members to
the executive and to determine when Parliament should be dissolved.

If these provisions are enacted, Parliament would not be in a position to act as an effective
check and balance over the President. Thus, the proposed amendments violate the
separation of powers, which underpins the Constitution, and which is essential to
protecting the sovereignty of the People in between two elections,

The Petitioners state that thus and otherwise the provisions in Clause 7 & 14 of the Bill
derogate from and infringe the provisions of Article 3 of the Constitution,

CLAUSE 16 OF THE BILL INFRINGES/DEROGATES FROM ARTICLES 3

AND/ OR ARTICLE 83 OF THE CONSTITUTION

32, Clause 16 of the Bill, gives the President the power to submit to the People by way of a

33.

35:

relerendum any Bill (which is not a constitutional amendment), which has been  rejected

by Parliament.

Clause 16 provides that;

“Article 85 of the Constitution is hereby amended by the insertion, immediately afier
paragraph (1) of that Article, of the following paragraph:-

“(2) The President may in his discretion submit to the People by Referendum any Bill (not
being a Bill for the repeal or amendment of any provision of the Constitution, or for the
addition of any provision to the Constitution, or for the repeal and replacement of the
Constitution, or which is inconsistent with any provision of the Constitution}, which has

LR R

heen rejected by Parhament.

The said Clause;
Amends the provisions of Article 83 of the Constitution;

Is contrary to, and inconsistent with, Article 3 of the Constitution as it removes a facet ol
the legislative power of the people from the Members of Parliament elected by the People

and places it with the President.

The Petitioners state that thus and otherwise the provision in Clause 16 of the Bill
derogates from and infringes the provisions of Article 3 and/or 83 of the Constitution.
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36.

37.

39

4.

12.

CLAUSE 17 OF THE BILL INFRINGES/DEROGATES FROM ARTICLES 3 AND
4 OF THE CONSTITUTION

(b}

Clause 17 repeals Article 91(1)(d)(xiit) of the Constitution which provides that “a citizen
of Sri Lanka who is also a citizen of any other country” is disqualified [rom being elected
as Members of Parliament. By virtue of Article 92(b) this provision also disqualifies such
a person from being elected as President of the Republic,

The proposed clause will remove the constitutional restriction of dual citzens from
contesting clections for the post of President and to be elected a Member of Parliament.
Thus, 1t will allow for citizens of another country who may have assets in and loyalties o
another country holding elected office in Sri Lanka.

Such a clause will allow individuals with divided loyalties and interests being elected to
key offices in Sri Lanka, result in sitnations where conflict may arise and questions as to
whether priority will be given to the interest of Sri Lanka and Sri Lankans or to the other
country of citizenship.

The Peutioners state that Clause 17 of Bill derogates from and infringes the provisions of
Article 3 of the Constitution.

The provisions of the impugned Clauses 5,6,7,14,16, 17, 19, 20, 21, 22, 27 and 28 of the
Bill are thus and otherwise contrary to, and inconsistent with, Article 3 of the Constitution
and /or the provisions of the impugned Clause 16 of the Bill are thus and otherwise
contrary to, and inconsistent with, Article 83 of the Constitution,

It has thus become necessary for the Petitioners to invoke the jurisdiction of Your
Lordships’ Court, and to respectfully seek a Determination that;

The provisions of the impugned Clause 5, Clause 6, Clause 7, Clause 14, Clause 16,
Clause 17, Glause 19, Clause 20, Clause 21, Clause 22, Clause 27 and Clause 28 of the
Bill titled “7he Twentieth Amendment to the Constitution” and/or the said Bill as a whole are
contrary to, inconsistent with and derogate from Article 3 of the Constitution.,

‘The provisions of the impugned Clause 16 of the Bill tided “The Twentieth Amendment to the
Constitution” and/or the said Bill as a whole is contrary to, inconsistent with and derogate
Irom Article 83 of the Constitution,

) The provisions of the impugned Clause 5, Clause 6, Clause 7, Clause 14, Clause 16,

Clause 17, Clause 19, Clause 20, Clause 21, Clause 22, Clause 27 and Clause 28 of the
Bill tided “The Twentieth Amendment to the Constitution” and/or the said Bill as a whole are
required to be enacted in terms of Article 83 of the Constitution,

‘The Peutoners respectfully reserve the right to furnish such further facts and documents
m support of the matters set out herein at the hearing should the Petitioners become
possessed ol any such material.
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43, The Petitioners have not previously invoked the jurisdiction of Your Lordships” Court in

respect of this matter.

44.  An aflidavit of the 2 Petitioner is appended hereto in support of the averments contained

herein.
WHEREFORE the Petitioners respectfully pray that Your Lordships” Court be pleased to:

(a) Determine that Clause 5 and/or Clause 6 and/or Clause 7 and/or Clause 14 and/or Clause
16 and/or Clausel7 and/or Clause 19 and/or Clause 20 and/or Clause 21 and/or Clause
29 and/or Clause 27 and/or Clause 28 of the Bill titled “The Twentieth Amendment lo the
Constitution” and/or the said Bill as a whole are thus and otherwise contrary to and/or
inconsistent with the provisions of Article 3 of the Constitution;

(b) Determine that the provisions of the impugned Clause 16 of the Bill titled “The Twenticth
Amendment to the Constitution” and/or the said Bill as a whole is contrary to, inconsistent with
and derogates from Article 83 of the Constitution.

(¢) Determine that Clause 5 and/or Clause 6 and/or Clause 7 and/or Clause 14 and/or Clause
16 and/or Clause 17 and/or Clause 19 and/or Clause 20 and/or Clause 21 and/or Clause
29 and/or Clause 27 and/or Clause 28 of the Bill titled “The Twentieth Amendment lo the
Constitution” and/or the said Bill as a whole are thus required to be enacted in terms of Article

83 of the Constitution.

(d) Grant such further and other relief(s) as to Your Lordships’ Gourt shall seem meet.
Sgd. Smadurai Sundaralingam © Balendra

REGISTERED ATTORNEYS FOR THE PETITIONERS

DOCUMENTS ANNEXED TO THE PETITION

Documents marked “P1” to “P3(c)”

Sgd. Sinnadurai Sundanalingam & Balendra

REGISTERED ATTORNEYS FOR THE PETITIONERS

(0 | 5= 1 0™
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SC. SD. 3/2020 PETITIONERS’ FURTHER WRITTEN SUBMISSION

IN THE SUPREME COURT
OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA

In the matter of an application in terms of Article 121
read with Article 120, Article 78 and Article 83 of the
Constitution to determine whether the Bill titled “The
Twentieth Amendment to the Constitution” or any part
thereof is inconsistent with the Constitution.

1. Centre for Policy Alternatives (Guarantee)
Limited,
No. 6/5, Layards Road, Colombo 5.

2. Dr. Paikiasothy Saravanamuttu
No. 03, Ascot Avenue,

Colombo 5.
Petitioners
S.C. (S.D.) No: 03/2020 -v-
The Attorney General,
Attorney General’s Department,
Colombo 12.
Respondent

TO:

HIS LORDSHIP THE CHIEF JUSTICE AND OTHER HONOURABLE JUDGES OF THE
SUPREME COURT OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA

FURTHER WRITTEN SUBMISSION ON BEHALF OF THE PETITIONERS

These Further Written Submissions are made with regard to the Petitioners’
Application for a Special Determination with regard to the Bill titled “The
Twentieth Amendment to the Constitution” (hereinafter referred to as “the Bill").

The Petitioners have already filed Preliminary Written Submissions to Your
Lordships' Court on 28th September 2020 and Comprehensive Written
Submissions dated 2nd October 2020 in relation to matters arising from the
Petition. The Petitioners’ reiterate the submissions made in those two Written
Submissions in addition to the present Written Submission.

These submissions are filed pursuant to the direction of Your Lordships’ Court
permitting same, in response to the arguments raised by several Counsel for the
Intervenient Petitioners (one of whom also appeared for a Petitioner) and the Hon.
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Attorney General. As such these submissions should be read in addition to and in
light of the said Comprehensive Written Submissions dated 2rd October 2020.

These Written Submissions, will deal with the following issues:

(a) Explain why the Clauses of the Bill which re-introduce provisions of the 1978
Constitution that were repealed by the Nineteenth Amendment to the Constitution
require to be reviewed by Your Lordships’ Court [Para 5 to 9]

(b) The Sovereignty of the People and the Fundamental Values of Our Constitution
[Para 10 to 17]

(c) Clause 5 of the Bill “Immunity of the President from Suit” Infringes/Derogates from
Article 3 of the Constitution. [Para 18 to 23]

(d) Clause 27 & 28 of the Bill “Urgent Bills” Infringes/Derogates from Articles 3 And
4 of the Constitution. [Para 24 to 30]

(e) Clause 17 of the Bill Infringes/Derogates from Articles 3 And 4 of the Constitution.
[Para 31 to 35]
Contains the citizenship Oaths of the United States of America, Australia,
Switzerland, Canada, Germany and South Africa.

(f) Conclusion. [Para 36 to 38]
CLAUSES OF THE BILL WHICH INTRODUCE PROVISIONS OF THE 1978

CONSTITUTION THAT WERE REPEALED BY THE NINETEENTH AMENDMENT
TO THE CONSTITUTION.

Several Counsel for the Intervenient - Petitioners and the Attorney General sought
to argue that the clauses of the Bill which reintroduced provisions of the original
1978 Constitution (2rd Republican Constitution) should be allowed to pass
without a referendum.

It is respectfully submitted that this position is without merit and undercuts the
very jurisdiction exercised by Your Lordships’ Court in relation to Bills of this
nature.

When the 2rd Republican Constitution was promulgated, there was no provision
in the 1st Republican Constitution which was analogous to Article 83 and Article
121 of the present Constitution. As such there was no opportunity for the Supreme
Court or the Constitutional Court (which existed at that time), to scrutinise the
provisions of the 1978 Constitution before they were enacted.
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10.

11.

12.

13.

This was a question posed by Your Lordships to the Intervenient Petitioners on
several occasions during oral arguments, but which did not receive a response
from Counsel for the Intervenient Petitioners.

The provisions of the Bill, especially Clause 5 (immunity of President from suit)
and Clause 27 and 28 (Urgent Bills) having been repealed and now being
reintroduced, these provisions have to conform to the requirements of Article 83
and 121 of the 2nd Republican Constitution.

SOVEREIGNTY OF THE PEOPLE AND THE FUNDAMENTAL VALUES OF OUR
CONSTITUTION

The Petitioners have exhaustively explained their position in paragraphs 11 to
24 of their Comprehensive Written Submissions dated 2nd October 2020.

The Petitioners in this case are not arguing for Your Lordships’ Court to recognize
the basic structure doctrine. The Petitioners’ position as set out in the Petition and
oral submissions is that the Bill as a whole or individual Clauses of the Bill need to
be passed by a special majority and be approved by the people at a referendum.

It is respectfully submitted that the Petitioners however maintain that the Bill as
a whole is flawed beyond repair and cannot be salvaged by any amendments and
as such the Bill as a whole requires to be approved by the people at a referendum.

The positions taken up in the Comprehensive Written Submissions dated 2nd
October 2020 were that;

(a) Article 3 (sovereignty of the People) is a unique and fundamental feature in the

2nd Republican Constitution and Your Lordships’ Court should closely scrutinize
the impact of each provision of the Bill on the sovereignty of the People.

(b) Your Lordships’ Court should jealously guard the right of the sovereign people to

exercise control over the Executive and the Legislature, not merely through free
and fair elections, but also in-between elections.

(c) The People temporarily give their executive and/or legislative sovereignty to the

elected leaders to exercise such power in terms of the Constitution. Therefore, all
significant changes to these powers as specified in the Constitution, mandatorily
require the approval by the people at a referendum.
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14.

15.

16.

17.

(d) Over a period of time Your Lordships’ Court has recognised several important

Constitutional values that underpin the Constitution, in addition to the
sovereignty of the People.

(e) These ideas, principles, values are not dispersed ideas. They are interrelated and

connected concepts that play out in a Constitutional democracy.

These Constitutional values / principles were developed by Your Lordships’ as a
response to trying to reconcile several countervailing Constitutional provisions.
Over time Your Lordships’ Court developed these values / principles as guides to
interpretation in order to try to temper the undemocratic aspects of the 2nd
Republican Constitution.

Even some Intervenients and the Hon. Attorney General agreed that Your
Lordships’ had tempered the harshness of several provisions of the 2rd Republican
Constitution, including the immunity of the President.

In fact, in Centre for Policy Alternatives (Guarantee) Ltd and another v
Dayananda Dissanayake and others 2003 (1) SLR 277 Your Lordships’ Court
was faced with the argument that since the some of the constitutional norms,
prevalent at the time the Provincial Council’s Election Act was enacted, “were
undemocratic and unprincipled” Your Lordships’ Court should give a similar
interpretation to the relevant statutory provision. Your Lordships’ Court
responded unequivocally by stating

“When constitutional or statutory provisions have to be interpreted, and itis
found that there are two possible interpretations, a Court is not justified in
adopting that interpretation which has undemocratic consequences in
preference to an alternative more consistent with democratic principles,
simply because there are other provisions, whether in the Constitution
or in another statute, which appear to be undemocratic........... The Judiciary
is part ofthe “State”, and as such is pledged to play its part in establishing a
democratic socialist society, the objectives of which include the full realization
of the fundamental rights and freedoms of all people; and it is mandated to
strengthen and broaden the democratic structure of government [see Articles
27(2)(a) and 27(4) read with Article 4(d).]

(at pg 292) (emphasis added)

As such, the Petitioners’ are only urging Your Lordships’ Court to look at the
impact of the provisions of the Bill in light of the aforementioned Constitutional
values / Principles, when examining their impact on the sovereignty of the People.
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18.

19.

20.

CLAUSE 5 of the BILL “IMMUNITY OF PRESIDENT FROM SUIT”
INFRINGES/DEROGATES FROM ARTICLE 3 OF THE CONSTITUTION

The Petitioners reiterate their position as explained in paragraphs 25 to 42 of
their Comprehensive Written Submissions dated 2nd October 2020.

In response to the argument by the Intervenients and the Hon. Attorney General
that the President’s actions qua President remain reviewable by the Supreme
Court, it is respectfully submitted that;

(a) It is disingenuous for them to downplay the impact / scope of this immunity

sought to be imposed by Clause 5.

(b) If their position is accurate then what purpose would Clause 5 of the Bill serve?

The existing Constitutional provision does not allow the President to be impleaded
in proceedings before Your Lordships’ Court, even when the acts of the President
are being challenged.

(c) The Attorney General represents the President and the President does not need

to be physically present in Court.

(d) The Written Submissions dated 24 October 2020 has already cited extensive

authority, where upon the objections raised on behalf of the Attorney General,
Your Lordships’ Court has been constrained to conclude that the Court does not
have jurisdiction to review such acts even where the President is accused of acting
contrary to the Constitution.

(e) Furthermore, where there is imminent infringement by an act/omission of a

Q)

President, it can only be effectively redressed under Article 126. In this situation
the "immunity shields the doer not the act" principle lacks efficacy in upholding
fundamental rights which is part of the sovereignty of the People recognised in
Article 3.

As such it is clear that the amendment in Clause 5 is aimed at limiting the
sovereignty of the People, by preventing citizens from coming before Your
Lordships’ Court to challenge the acts of the President.

In response to the argument by the Intervenients that the President’s immunity is
a restriction on Fundamental Rights of the citizens, it is respectfully submitted
that;

(a) Arestriction of a fundamental right pertains to its scope, not in relation to whom

it applies to.
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(b) The provisions of Clause 5 of the Bill do not restrict the scope of any fundamental
right or its content, it specifically seeks to make the acts of the President qua
President immune from the jurisdiction of Your Lordships’ Court.

(c) This is a violation of the sovereignty of the People, both in terms of fundamental
rights and in terms of an unacceptable alienation of the judicial power of the
people.

(d) Itis also a violation of the executive power of the people, as it seeks to make the
holder of the office of President immune from any scrutiny during the tenure of
his office. This is an unacceptable position and would render the servant (the
holder of the office of President) more powerful than the master (the sovereign

people).

21. Inresponse to the argument by the Intervenients and the Hon. Attorney General
that the President’s immunity is not a derogation of the sovereignty of the People
because the Constitution provides for an impeachment procedure, it is
respectfully submitted that;

(a) The Comprehensive Written Submissions dated 2rd October 2020 has already
exhaustively explained why this position is wrong [See paragraphs 38 to 41 |

(b) Even if it is assumed that the impeachment procedure is a safeguard of the
sovereignty of the People, which it is not, exempting all actions of the President
qua President from judicial scrutiny would still continue to be a derogation of the
sovereignty of the People.

(c) Itis conceivable that some Presidential acts may warrant judicial review without
the more extreme measure of impeachment. To propose impeachment as a
remedy for any/every mistake/ violation by the President would itself be unfair
on the President (apart from being extreme, harsh and untenable).

22.  In response to the argument by the Hon. Attorney General that the President’s
actions qua President can be reviewed after the President leaves office, it is
respectfully submitted that;

(a) This will not address the consequences faced by the citizens at that time itself and
citizens will be forced to delay redress for up to 10 years.

(b) Even then a determination from Your Lordships’ Court in favour of a citizen will
only be enforceable (if at all) against the former President and a sitting President
is able to act with impunity whilst in office.
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(c) As such it is respectfully submitted that this is not an effective and expeditious
remedy.

(d) The Constitutional values that underpin the Fundamental Rights jurisdiction of
Your Lordships’ Court is that it is citizen centric.

(e) Article 126(5) states that Your Lordships’ Court should dispose of a Fundamental
Rights application within two months. Your Lordships’ Court has held that this
provision is only directory, in order to protect the rights of citizens from being
vitiated. However, this provision does indicate the strong legislative intent that
the remedy available to citizens should be effective and expeditious and not
merely notational.

23.  As such it is respectfully submitted that Clause 5 of the Bill derogates from and
infringes the provisions of Article 3 of the Constitution and is required to be
passed at a referendum in addition to being approved by 2/3rds of the Members
of Parliament.

CLAUSE 27 & 28 OF THE BILL INFRINGES/DEROGATES FROM ARTICLES 3 OF
THE CONSTITUTION

24, The submissions on these Clauses, as set out in paragraphs 43 to 57 of the
Comprehensive Written Submissions dated 2nd October 2020 is respectfully
reiterated.

25.  Itis respectfully submitted that the Intervenients and the Hon. Attorney General
did not have a response to any of the Petitioners’ arguments other than to say that;

(a) Thisis a necessary power;
(b) It has always been exercised in good faith;

(c) Your Lordships’ Court is fully capable of examining the provisions of a Bill in 24
hours and provide a detailed opinion. To suggest otherwise would be an affront
on Your Lordships’ Court.

26. It is respectfully submitted that none of these arguments explain how the said
clauses do NOT violate Article 3 of the Constitution. Thus, the Intervenients and
the Hon. Attorney General implicitly conceded to the arguments advanced by the
Petitioners.
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27. In response to the arguments advanced by the Intervenients and the Hon.
Attorney General, it is respectfully submitted that;

(a) There is no necessity for urgent legislation as;

i. The Constitution and other laws provide for the exercise of executive power in
times of emergencies including inter alia in terms of Article 155 of the
Constitution; S.2(3), S. 16 and 21 of the Public Security Ordinance; S. 10 & 11 of
the Sri Lanka Disaster Management Act.

ii. These significant powers that are to be exercised in an emergency are only for
a limited time, thus allowing the government to continue until legislation can be
passed or the emergency ends.

iii. These powers are subject to judicial review when required.

iv. Enacting laws in the situation of an actual emergency might not be possible
and in any event a law once enacted will be active until it is repealed by
Parliament.

(b) The urgent Bill provisions have rarely been used in good faith;
i. As the Hon. Attorney General conceded there have been over one hundred
emergency Bills sent for review by the Supreme Court. This also included
several constitutional amendments.

ii. As such it is clear this provision has been predominantly used for situations
which are not emergencies.

(c) Your Lordships’ Court has itself stated that urgent Bills, which were cleared by
Court in terms of Article 122, violate several provisions of the Constitution [see
example already cited in In re Recovery of Loans by Banks (Special Provisions)
Amendment Bill SC SD 22/2003]

(d) Thus, Your Lordships’ Court is aware of the inherent dangers of the Urgent Bill
procedure.

28.  Your Lordships’ would also appreciate that the Hon. Attorney General recently
argued before Your Lordships’ court that the Constitution and other laws had
given the executive all the necessary powers to govern the country even without
a sitting Parliament for more than 3 months in the midst of a pandemic.

29.  Itis further respectfully submitted that through this procedure, any government
could enact laws which violate provisions of the Constitution, including
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30.

31.

32.

33.

entrenched provisions and in a manner that is detrimental to the sovereignty of
the People.

As described previously, the urgent Bill procedure does not provide for any
meaningful access to Your Lordships’ Court. Thus, it is respectfully submitted that
Clause 27 and 28 of the Bill derogates from and infringes the provisions of Article
3 of the Constitution and is required to be passed at a referendum in addition to
being approved by 2/3rds of the Members of Parliament.

CLAUSE 17 OF THE BILL INFRINGES/DEROGATES FROM ARTICLES 3 AND 4 OF
THE CONSTITUTION

The submissions on this Clause, as set out in paragraphs 85 to 89 of the
Comprehensive Written Submissions dated 2md October 2020 is respectfully
reiterated.

Additionally, Your Lordships’ attention is invited to consider the following oaths
an individual would have to take when taking up citizenship in another country

It is respectfully submitted that this clearly demonstrates the nature and extent of
dual loyalties that would afflict any dual citizen and could result in a situation
where conflicts may arise as to whether such person should give priority to the
interests of Sri Lanka and Sri Lankans or to the other country of citizenship.

United States of America

“I hereby declare, on oath, that I absolutely and entirely renounce and abjure all
allegiance and fidelity to any foreign prince, potentate, state, or sovereignty of
whom or which I have therefore been a subject or citizen; that I will support and
defend the Constitution and laws of the United States of America against all
enemies, foreign and domestic; that I will bear true faith and allegiance to the
same; that I will bear arms on behalf of the United States when required by the
law; that I will perform non-combatant service in the Armed Forces of the United
States when required by the law; that I will perform work of national importance
under civilian direction when required by the law; and that I take this obligation
freely without any mental reservation or purpose of evasion; so help me God.”

Australia

“From this time forward, I pledge my loyalty to Australia and its people, whose
democratic beliefs I share, whose rights and liberties I respect, and whose laws I
will uphold and obey.”
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34.

35.

36.

Switzerland

“I swear or I solemnly promise: to be loyal to the Republic and the canton of ____
as to the Swiss Confederation; to scrupulously observe the constitution
and the laws; to respect the traditions, to justify my adhesion to the community
of Geneva by my actions and behaviour; and to contribute with all my power
to keeping it free and prosperous.”

Canada
“I swear (or affirm) that [ will be faithful and bear true allegiance to Her Majesty
Queen Elizabeth the Second, Queen of Canada, Her Heirs and Successors, and that
[ will faithfully observe the laws of Canada and fulfil my duties as a Canadian
citizen.”

Germany
“I solemnly declare that I will respect and observe the Basic Law and the laws of

the Federal Republic of Germany, and that I will refrain from any activity which
might cause it harm.”

South Africa

“I, do hereby solemnly declare that I will be loyal to the Republic of South Africa,
promote all that will advance it and oppose all that may harm it, uphold and
respect its Constitution and commit myself to the furtherance of the ideals and
principles contained therein.”

Further, the Attorney General in his submissions stated that the Citizenship Act
provides for the Minister to declare on an application on resuming Sri Lankan
citizenship in terms of a ‘benefit to Sri Lanka’. It is respectfully submitted that the
impugned clause could result in a situation where the Minister in question may
have dual citizenship and thus the decision whether its of ‘benefit to Sri Lanka’
may be influenced by his or her own divided loyalties.

It is therefore respectfully submitted that Clause 17 of Bill derogates from and
infringes the provisions of Article 3 of the Constitution and would also potentially
compromises/derogates from Article 1 ('independence of the Republic').

CONCLUSION

Your Lordships’ attention is respectfully drawn to the fact that no substantive
submissions were made by the Intervenients and the Hon. Attorney General
challenging the Petitioners’ argument that CLAUSE 19, 20,21 AND 22 OF THE BILL
as they pertain to the ability of the Elections Commission to function effectively

10
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and independently, derogates from and infringes the provisions of Article 3 of the
Constitution.

37.  Inthe context of the aforementioned submissions it is respectfully submitted that
the provisions of the impugned Clauses 5, 6, 7, 14, 16, 17, 19, 20, 21, 22, 27 and 28
of the Bill are thus and otherwise contrary to, and inconsistent with, Article 3 of
the Constitution.

38. For the reasons set out above, it is respectfully submitted that Your Lordships’ Court
will be pleased to grant the relief prayed for in the Petition of the Petitioners above
named.

On this 6t Day of October 2020

Settled by

Luwie Ganeshathasan
Dr. Gehan Gunatilleke
Ermiza Tegal

Bhavani Fonseka
Viran Corea

Attorneys-at-Law

M. A. Sumanthiran

President’s Counsel

Registered Attorney-at-Law for the Petitioners
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O this 02™ day of October 2020

WRITTEN SUBMISSIONS OF THE ATTORNEY GENERAL

BACKGROUND

1. The Bill titled “Twentieth Amendment to the Constitution” was published as a
Supplemant to Part i of the Gazette of 28" August 2020 In accordance with Article 78{1)
of the Constitution. Therefore, it was duly placed on the Order of Parliament by the
Minister of Justice on 22™ September 2020

P

The several Petitioners In Spacial Determination Nos. 01 1o 39/20 invoked the jurisdiction
of Your Lordships' Court in terms of Article 121{1) of the Constitution. A number of
Petitioners also sought to intérvene in this proceedings under Artlcle 134(3) of the
Constitution. The Bill was taken up for deliberation by Your Lordship’s Court on the 297 and
30" of September and the 1 of October 2020.

JURISDICTION OF THE SUPREME COURT IN RELATION TO A BILL DESCRIBED IN ITS LONG TITLE
AS BEING AN ACT TO AMEND THE CONSTITUTION

] The Bill being an amendmient to the Constitution, would necessarily have 1o be passed by

the special majority of Parliament stipulated in Article 82(5). Therefore, the ‘only’

question to be determined in these proceedings is whether the Bill or any provision
thereof requires the apprmrg_:I Wnﬁe at a referendum by virtue of Articie B3,

=




Article 120 proviso {a) of the Constitution, reads

“Provided thot —

{a) in the case of o Bill described in its long title as being for the amendment of any
provision of the Constitution, or for the repeal and replacement of the
Constitution, the only question which the Supreme Court may determine is

whether such Biil reguires approvel by the People at o Referendum by virtue of

the provisions of Article 83" (emphasis odded)

It is therefore evident, that when provisa (3) of Article 120 of the Constitution becomes
applicable, the Supreme Court's general constitutional jurfsdiction under Article 172 io
determine "any question” relating 1o the constitutionality of & Bill becomes limited 1o 3
“single question”, namely whether such Bill requires the approval by the People at a
Referendum in accordance with Article 83 of the Constitution, (See, "Second Amendment
ta the Constitution™ 5.C.{SD)3/1579, "Third Amendment to the Constitution” 5.C.{5D)
2/1982, “Fifth Amendment to the Constitution” 5.C(5D) 1/1983, “Seventeenth
Amendment to the Constitution” 5.C.(50)) 8/2000 and “Seventeenth Amendment to the
Constitution™ 5.C.(50) 5/2001).

Article 123 reads as follows:

f1) Tte determination of the Supreme Court sholl be accompanied by the
reasons therefor and sholl state whether the Bill or ony provision therenf i

inconsistent with the Constitution ond if so, which provision or grovisions

of the Constitutins




(2

Where the Supreme Court determines that the 8ill or any provision thereaf

is inconsistent with the Constitubion, it shall also state -

fa)

(bl

fe)

(<!

whether such Bill Is required te comply with the provisions of
porographs (1) and {2) of Article 82 ; or

whether such Bill ar any provision thereaf may only be passed by
the special mojority required under the provisions of paragraph {2)
of Article 84; or

whether such Bill or any provision thereof requires to be possed by
the spedal majority requited under the pravisions of poragraph §2)
of Article 54 and approved by the Pesple ot o Referendum by virtue
of the provisions of dricie 83, and moy specify the nature of the
omendments which would make the Bill or such provision rease

to Be incansisbent,

Where any Bill, ar the provision of any Bill, has been determined or
ie deomad 1o hove heen determined, to he inconsictant with the
Constitution, such Bill or such provision shall not be possed except

in the manner stated in the determination af the Supreme Court -

Provided that it shall be lowful for such Bill to be passed after such
amendment as would make the Bill cease to be inconsistent with the

Canstitution.




(i

Amendments to the Constitution that would attract 3 Referendum

Article 83 of the Constitution sets out an exhaustive list of entrenched provisions. It reads

as follows:

“Notwithstanding anything ta the contrary in the provisions of Article 82 -

fel o Bl for the amendment or for the repeal and replocement of or which i
inconsistent with ony of the provisions of Articles 1, 2, 3,6, 7, 8 9. 10 and 11, oraf
this Arlicle, and

{t) g 8l for the amendment ar far the repeol ond replocement of or which is
inconsistent with the provisions of paragraph (2] of Article 30 or of parograph (2]
af Articie 62 which wouid extiend the lerm of office of the President, o the guration

of Parfigment, as the case may be, to over six years,

shail become law if the number of volbes cost in fovour thereof amaounts to not fess than
twa-thirds of the whale number af Members {including those not present), Is opproved by
the People at 0 Referendum and o certificate is endorsed thereon by the President in
occordance with Article 80.7

SUBMISSIONS

These written submissions sre made further to the oral submissions made by the Hon.

Attorney General at the said deliberations, and will proceed to address in detail the

queLtion J% Lo whether the Bill or any provision theseof ¢

Peopie at @ Referendum



Proposed Amendments

At the outset, Your Lordships may be pleased to appreciate the proposed amendments In the

context of provisions in the 1978 Constitution and their evelution by amendments to the

Constitution, as introduced from time to time. For ease of reference, a table |s set out below

tracing the constitutional origins of the several clauses sought to be re-introduced through

this Bill.
Clause Content Similar provision in 1978 Similar provision in 1%
No. in Constitution as amended up Amendemnts
the Bill to 174
i— = | -  LONG TITLE OF THE BILL —
I
| 2 MEW AMENDMENT TQ ARTICLE 31{1}(b)
fn . .
i 3 Powers and functions Articie 33 |
of the President |
4 [ President te be ' ﬁﬁlcle 4z ‘ o N
respansibie to |
| Parllarment
| | s N
=] ' Imimunity of Artigle 35 ‘
President from suit |
6 | Parlia """HTTH—F':" Chapter VIIA = Articie 414 ’
Council |
= N — e [
7 | Cabinet of Ministers Article 42 — Artpele 53 | |




& | PublicService | Articie 54(1) (Section 7)

Cormmission

9 Power of delegation Article 56(1)

by Public Service

Commizsion to a
Commitiee

10 Power of delegation . Article 57
by Public Service
Commission to 2

Committes

11 AMENDS ARTICLE 614 BY REMOVING THE POWER OF THE ADMINISTRATIVE APPEALS
TRIBUNAL TO HEAR AND DETERMINE APPEALS IN RELATION TO DECISIONS OF THE PUBLIC
| SERVICE COMMISSION

i2 Appointreents by the Articte B1E
Fresident
13 Secretary General of Article 65
Parliament
14 Dissolution of Article 70§{1)
Parliament
15(1) | Publication of Bills Article T&(1) o
16 Submission of Bills to Article B5{2)
the People by
Reterendum




17 Disqualification for Article 91(1}(d)}
election as a Member
of Parllament
15 Disgualitication for Article 92
election as President
19 Election Commission Articles 103(1) and 103 (7)
20 Powers of the Article 104B|43)
Election Commission
ta issue Guide|ines
21 Appointment of Article 104E(1)
Commissioner
General of Elections
| .
2 REPEALS ARTICLE 10M4GGE INTRODUCED BY THE 19™ AMENDPAENT
73 Appointment of | Artlcle 107(1)
Judges o the
superior Courts
24 Acting appointments il Article 109
15 Constitution of the Article 1110
Judicial service
Cormmicsion
26 Power ta grant leave Article 1116(5) and 111E(6)

or remove 2 member

| of the ludirial Service

Commissian




27 Urgent Bills Article 122

2B Deeming provision to Article 123{3)
apply in the event
the Supreme Court
entertains a doubt
with regard to an
Urgent Bill

29 Ouster clause with Article 124 |
regard to the Valdity
of Bills and the
legisiative process

30 Right to be heard by Article 134(1)
thie Supreme Coust in .
relation to Urgent

Bills

31 Appointment of the Article 153[1#-3'53_'{53{4_} =

Auditor General

32-30 | REPEALS THE NATIONAL AUDIT SERVICE COMMISSION INTRODUCED UNDER THE 197

AMENDMENT
40 | Duties and functions ~ Article 154{1)
of the Auditor
General
a1 Appointments to the | Article 154R{ 1){c)
Fingnce Commistion




| 42 | National Police i
|

Commissiom ‘

43 REPEALS THE IGP'S RIGHT TO ATTEND MEETINGS OF THE NATIONAL POLICE COMMISSION |

a4 Fower to challenge & Article 155 Ci1}
decision of the
Matiore! Police

CORUTHSSION

45 Interference with the o - - Articie 155 F-'[lfl |
fathonal Police |

Commission |

a6 Powers of the Article 155FF |
National Police |
Commisslon

47-51 Anciiary of the Repesled by Section 28 to 37 of
| National Police the Act
Commission

52 Power of National 1 Article 155M

Palice Commission to

frake fules

53 Parliamentary Article 156(2) and 156(5)

Commissioner for

Administration

54 REPEAL OF CHAPTER XX A - COMMISSION TO INVESTIGATE ALLEGATIONS OF BRIBERY
AND CORRUPTION

55 REPEAL OF CHAPTER XIX B — NATIONAL PROCUREMENT COMMISSION

10



— = - -
Nlerpretation of | Articke L7

Pubiic Offheer |

TRANSITIONAL PROVISIONS

10,

INCONSISTENCY BETWEEN SINHALA AND TAMIL TEXTS

As evident, provisions in clause 3 (Article 33), dause & [Article 42}, clause § [Article 35),
clause 7 (Articles 42 to 53), clause 14 (Article 71), clause 15{1) (Article 78(1)), clause 16
(Article 85(2)), clause 17 (Articie 91{1)(d}), clause 18 {Article 92), clause 27 (Article 123),
clause 28 [Article 123(3)), clause 29 (Article 124) and clause 30 (Article 134(1)) were
inchided inthe 1978 as amended to the Seventeenth Amendment. Therefore, when read
in the light of the Preamble to the Constitution {SVASTI), these provisions should be
eonstrued as having been enacted In terms of the Mandate which the People of 51l Lanka
had freely expressed and granted on 21% July 1977 and entrusted to and empowered
their Representatives elected on that day to draft, adopt and operate as a new
Republican Constitution and subsequently by the exercise of this legislative power of
the people through their representatives.

The provisions in the remaining clauses were effected by the Eighteenth Amendment in

the following manner:

Clause b (Chapter VIIA — Article 41A), clause B (Article 54{1)}, clause 9 (Article S&(1)).
clause 10 {Article 57), clause 12 {Article 61E), clause 13 [Article B5), clause 19 (Article
103{1) and 103{7}), clause 20 |Article 104B{4a)), clause 21 {Article 104E{1)), clause 23
[Article 107(1)), clause 24 (Article 109), clause 25 (Article 1110, clause 26 [Article 111£]5)
and Article 111E(6}), clause 31 (Article 153(1) and Article 153{4), clause 40 [Article 154{1)),
clause 41 (Article 154R{1)(c]), clause 42 {Article 155(1) and Article 155(4)), clause 44

11
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pAarticle 135CH1H, clause &5 (Arficle 155HLY, clause 46 (Ariicles 155FF], clauses a7.51
(repaaied by seqlions 28 to 32 of the Act), clause 52 (Article 155M), clause 53 (Article

156(2) and Article 156(5)) and clause 56 (Article 1700

Thus, it is seen that the proposed amendments contained in the impugned Bill have gither
been part of the 1978 Constitution with the approval of the Sovereign People acting
LTu-Du@h their Representatives exercising their legislative power or such power being
EXEFCise0 subsequent Lo determinations of the Supreme Court which exercising its judicta

power.

Submissions on the Amendments to be moved at the Committee Stage of the Bill

1.

i3.

It is rezpectfuliy submitted that the government has agreed to move further amendments
to the Bill at the committes stage of Parlisment and such proposed amendments wers
tendated to Your Lordships’ Court at the commencement of the hearing on 29°
September 2020 by the Attarney General, with copies to all the Petitioners and
Intervenient Petitioners. A copy of same is 2lso annexed here 1o marked "X for the aasy

reference of Your Lordships.

In this régard, it was contended by several Petitioners that the content of the said
proposed amendments was intended to deviate from the principles underlying the Bill in
Its present form, However, it is respectiully submitted that the only purpose of tendering
the proposed committee stage amendments was to give notice to Your Lordships’ Court
and the several proceedings to the parties that the Gewvernment intends to move such
amendments al Committee Stage of Parliament which is a matter that is provided for by

the Constitution and the Standing Orders of Parliament

‘el
1 |



14,

13,

In this context it is also 1o be noted that the content of the propesed commitiee siage
amendments in no way deviates from the principles underlying tha Bill. It s respe ctfully
submitted that the proposed amendments are intended to provide further clarity to the
legislative policy underlying the Bill and nol to address any issues relating ta the

constititionality of the Bill 25 allpged by the Petitioners,

Theretore, it Is submitted that Your Lordship’s are not precluded from considering the
proposed committee stage amendments and exercising Your Lordships' jurisdiction in

terms of Article 123(4) ef the Constitution,

Petitioners' Submissions

16

The Petitloners sought to impugn the Bill on inter alio the following greunds, which are

dealt with hereinafter:

. The Impact of the Bill on the purported bacie structure of the Constitution
. The prejudicial impact on Sovereignty
. Specific clawses of the Bill

The Bill nor any of its provisions affect the basic features of the Constitution

17,

In his oral submissions, the Learned President’'s Counsel for the Petitioner in SCSD
Application No.04/2020 claimed that inter alio the instant Bill in its entirety has no force
in law as it “destroys” the basic structure of the Constitution and, as such, not even
approval by the People at a Reterendum can cure . It was further submitied that onlya
constituent assembly with a mandate to formulate a new Constitution could engage in

such 3 pursuit. Several ather Counsel wha made subsequent oral submissions supporied
13



19.

such a contention Arcordingly, their common position was that when the Tk
Amendment fo the Constitution Bl s taken a5 & whole, compllance with the procagure
set put in Article B3 ie insulficient for iz enactment However, as misch 35 the Petitjaners
may urge that this Bili be struck down on such basis, any emotive pleas an their past must
ultimately be considered through the prism of the law, particularly the ambit of the
lurisdiction conferved on Your Lordships by the Constitution and, therefore, founded on

the provisions of the Supreme Law of the Democratic Socialist Repubiic of 51 Lanka,

In this regard, Your Lordships may be pleased to appreciate that the several Applications
before Your Lordships' Court with regard io the instant Bill seek to invoke the
constitutional jurisdiction of the Supreme Court in terms of Article 121 read with proviso

{8} to Article 120 of the Constitution. Article 120 and proviso (a) thereto read as follows:

The Suprerne Court sholl have sole and exclusive Jurfsdiction fa determine
any question as to whether any Bilf ov any provision thereof is inconsistent

with the Constititing :
Prowided that —

{a}  In the case of o Bill described in the long title as being for the
emendment of any provision of the Constitution, or for the repeal
and replacement of the Constitution, the only question which the

Supreme Court may determine Is whether such Bill requires
opproval by the People at o Referendum by virtue of the

provisions of Article 83,

In the Special Determination SC.50. No.17/2013, where the Petitioner in that Application
sought 1o impugn matters pertaining to the placing of the Private Member's Bill titlsg
Twenty First Amendment to the Constftution on the Order Paper of Parliament, Yaur
Lordships unequivocally drew the boundaries of jurisdiction under proviso (a) to Article
130 in the following manner;

14



20,

"N would be sopropriote to foke fogniionce &f the Constffutional
surisdiction of the Supreme Court in cegard To Bilts pnd it s condign do heor
in iming, in the consideretion of the grounds of challenge. the constitutional
prescriptions as particwlorly set out in proviso (o) to Article 120 of the

Constitution,

The proviso (o) to Article 120 of ihe Constitution which pertains oo 8 for
the amendment af any provisions of the Constitution o for the repeal ond
replacement of the Constitution hos been commented upon by this Courl
in @ number of determinotions which in unison lgy down thot in view of
Article 120(a) of the Constitution, the only guestion which this Court has to
determing s whether the 8l requires the epproval of the peaple ot o
referendum by virtue of the prowisions of Articie 83...

it is o bosic 1ehet of fow thot o Court must be clothed with Jurtsdiction as
any assumption of jurisdiction wouwld render a decision devaid of legal
effect and null and void, it is Lo be noted that the furisdiction remmit of the
Supreme Court s stipuloted in Article 120 of the Constitution has not been
enlarged and the Court is constrained to hold fast lo the bounds of its
furisdiction assigned to it by the grundnorm — the Supreme Law of the

fation.™

Indeed, even in the Applications of the Petitioners on whose behalf Learned Counsel
made oral submissions, posing the ramifications of the instant Bill vis-a-vis the purported
“hasic structure”™ of the Constitution as the thrust of thair arpument, the reliefs sought in
such Applications are confined to prayers seeking compliance with Article B3. For
instance, in SC.50 Application No.04,/2020, the Petitioner prays that Your Lordships' Court
be pleased to:

15
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fo}  Determine thot Clouse 5 and/or Clouse & and/ar Clouse 7 and/or Clause 14
andfor Clause 16 andfor Clouse 17 ondfor Clause 19 ond/or Clause 20
and/or Clause 21 and/or Clause 22 and/ar Clouse 27 and/or Clouse 28 of
the Bilf titfed “The Twenticth Amendment ta the Constitution” ond/or the
coid Bill a5 g whole oré thus and otherwise contrary to ond/or inconsistent

with the provisions of Article 2 of the Constitition;

b} Determine that Clouse 16 aof the Bill titled “The Twentieth Amendment to
the Constitution” andfor the soid BiN as o whole ore thus ond otherwise

i) Determine thot Clouse 5 ond/or Clause 6 and/or Clause 7 and/or Clouse
14 and/or Oouse 18 and/or Clouse 17 and/or Clouse 19 ond/or Clouse 20
and/or Clause 21 and/or Clause 22 and/or Clause 27 and/or Clause 28 of
the Bill titled “The Twentieth Amendment to the Constitution” and/or the

soid Bill as @ whole are thus reguired to be enacted in terms of Article 83
of the Constitution.

Therefore, it is respectfully submitted that the Counsel for the Petitioners cannot now
abandon the position of their clients manifest in the pleadings and make submissions
contrary to the reliefs sought. They cannot approbate and reprobate by, on the one hand,
praying for a determination that the Bill be enacted in terms of Article 83 and,
simultaneously on the other hand, contending that even the approval of the People at a
Referendum is insufficlent for its passage Into law. Further, the Supreme Court cannot
transcend the parameters of its own constitutional [urisdiction under provisa (a) to Article
120. As such, the Petitioners are estopped from seeking any relief from Your Lordships
which goes beyond a determination that the Bill attracts compliance with Article 83,

16



Further, any proposition that a Bill which alters the purported "basic structurs™ of the
Lonstitution cannot be enacted even with the approval of the People at a Referendurm i
unienable in the context of Srl Lanka for more than one reason. As evident, Artiche 82 and
Articie 75 of the Constitution contempiate repeal and replacement of the Constitution by
Pariiament anc "amendment” includes repeal, aiteration and additien. These provisians

read as Tollows:

Article 82 -

(i) Na Bill far the amendment of any provision of the Constitution shall
be placed on the Order Poper of Purliament, unless the pravision to
b repraled. aitered or added, ond conseguentiol omendmenis, if
any, ore expressly specified in the Bill ond is described in the long

title thereof as being an Act for the amendmenit of the Constitution.

(2)  No Bill for the repeal of the Constitution shall be placed on the
Order Poper of Porlioment unless the Bill contains provisions
replacing the Constitution and is described in the long title thereof
os being an Act for the repeal and replocement of the
Constitution.

(31 If in the opinion of the Speaker. o Bill does not comply with the
reguirements of paragraph (1) or paregraph (2} of this Article, he
shall direct that such Blll be not proceeded with uniess it is smended

50 05 to compily with those reguirements.

17



{41  Notwithstanding anything in the preceding provisions of this
Article, it shall be lowful for o Bill which complies with the
reguirements of paragraph (1) or parograph {2] of this Article to
be amended by Parlioment provided that the Bill as so amended
shall comply with those requirements.

{4} A Bill for the amendment of any provision of the Constitution or
for the repeal ond replacement of the Constitution, shall become
law if the number of votes cast in fovour thereof amounts to not
less than two-thirds of the whole number of Members (including
those not present) and upon & certificate by the President or the
Speoker, os the cose may be, being endorsed thereon in
occordance with the provisions of Article 80 or 79,

{5) Ma provision in any law shall, of sholl be deemed to, omend, repeal
or reploce the Constitution or any pravision thereof, ar be so
interpreted or construed, unless enacted in accordance with the

reguirements af the preceding provisions of this Article.

{7} Inthis Chapter, “omendment” includes repeal, alteration and addition.

Article 75 -

Parliament sholl have power ta make laws, including laws having retrospective

effect and repeoling or amending any provision of the Constitution, or adding
any provision to the Constitution :

18



23,

24,

Provided thot Parlioment sholl not make any low =

{a)  suspending the operation af the Constitution or any part thereaf, or
)  repealing the Constitution as o whole unless such low also enocts g new
Constitution to reploce it.

Furthermaore, in tesms of Article 76(1), "Parliament shall not abdicate or in any manner
alienate its legisiative power and shail not set up any authority with any legisiative

power".

Hence the Constitution itself recognizes the legislative power of the People vested in
Parliament to effect amendments, including repeal and replacement of provisions of or
the whole of the Canstitution. Subject to the provisions of Articls 83, therefore, the
Constitution does not envisage any cther procedure, including a constituent assembly, by

which the Constitution could be amended, repealed, altered or added to.

Howeyer, the Learned President’s Counsel for the Petitioner In SC.SD. No.04/2020 placed
sole raliance on the dictum in the separate Determination by Wanasundera ). in SC.50D
Applications Mos.7-48/1987 In Re The Thirteenth Amendment to the Constitution and
sought to advance an argument regarding the purported “basic structure” of the
Constitution. There, His Lordship relied on Indian jurisprudence, comparing the amending
power contained in Article 368 of the Constitution of India with the provisions of Article
83 of aur Constitution and observed that “there could be in theory o fourth category even
putside the omending provisions” of Article 83. Quite apart from the speculative language
inwhich such observation is couched, it is also inconceivable that the act of amending the
"basic structure” by resort to a “Constituent Assembly® which is a body specially assigned
1o creale a new Constitution could be more reflective af the Sovereignty of the People,

over both Parliament exercising representative demacracy through the legislative power

19



26,

ot the Peoale or tne Peooie @1 8 FEEMENDUT EXRICSINE girett aemocrecy. wlost
pertinently, the same Counsel conceded that this issue b= not sefthed law an 50 Lanlks as
four of Their Lordships from the nine-ludge Bench in the aforesaid Special Determination
were in agreement, four ethers disagreed and one of Their Lordships did not commenting
on the issue. Further, Your Lordships may be pleased to see that Wanasundera 1., despite
having concluded that the Bill had the effect of altering the "basic structure of our

Constitution® determined In the end that the Bill could be enacted with a Referendum:

“It would be seen from the foregaing that the Thirteenth Amendment seek
to create on arrangement which is structurally in conflice with the
structure of the Constitution ang with its provisions both express and
implied. Further, the provislons of the Thirteenth Amendment aiso
contravene both the express and implied provisions af the Constitution, The
Bill therefore connot be passed without at least a Referendum.”

¥et, with all due respect to Wanasundera )., the above dictum is flawed in that It falls 10
appreciate the distinguishing elements between the Constitution ot India and the
Constitution of Srl Lanka. Firstly, the concept of a “basic structure” is alien to our
Constitution. Secondly, there is no provision under the Constitution of Inda which
permits amendments of any provisions thereof through a referendum. The said Article
368 of the Indian Constitution which Wanasundera |, compared with Article 83 of the

Constitution of Sri Lanka contains a vastly different procedure and reads as follows:

{1) Notwithstanding anything in this Constitution, Porliament may in exercise
of lts constituent power amend by way of oddition, varigtion er repeal any
provision of this Constitution (n occordonce with the procedure loid down

ir this oriicle.




2.

(k3] An gmendment of this Consttufion may be imitigted oaly by The
intraduction of a Bl for the purpose in either House of Parfiament. and
when the Gill {s passed in each House by @ mojority of the total membership
of thot House and by o majority of not less thon two-thirds of the members
of that House present and voting, it shall be presented to the Presideat who
shall give his assent to the Bill and thereupon] the Constitution shall stand

amended in gccordance with the forms of the Bl
Provided thot if such amendment seeks io make ony change in—

fa) article 54, article 55, article 73, articte 162 or article 241, or

fb)  Chapter IV of Part V, Chapter Vof Part VI, or Chapter | of Part X1, or
fc) any of the Lists in the Sevenih Schedule, or

fol the representotion of States in Parlioment, or

faj the provisions of this erfide,

the amendment shall also require to be ratified by the Legislatures of not
tess than ane-half of the Stotes by resalutions to that effect possed by those
Legisiotures before the Bill moking provision for such omendment is
presented to the President for assent.

In any event, as the aforesaid separate Determination of Wanasundera 1 with which anly
three of Their Lordships out of the nine-judge Bench agreed, was a minority view, it
cannot serve as a binding authority in support of the Petitioners’ contention on this issue,
Your Lordships may recall that it was the Detérmination of Their Lordships Sharvananda
€, Colin-Thome 1., Atukerale |, and Tambiah J. along with the separate Determination by
Ranasinghe 1. in SC.SD Applications Nops.7-48/1987 which prevailed and saw the
enactment of the Thirteenth Amendment to the Constitution withoul recourse to a

Referendum. Repraduced below are the observations in that majorily view:

Fa |



“it was contended that the scope of amendment contemplated by Articie
82 and Article B3 s limited and that there are certain basic principles or
feotures of this Constitution which can in no event be altered even by
compliance with Article 53. Reliance wos placed jor this proposition on the
decisians of the Supreme Court of india in Kesovanonoe Vs. State of Kerala,
AR, (1973) and Minerva Mills Lts, Vs. Uinion of indig (1980) A.LR, 5.C.
1785, Those decisions of the Supreme Court of india were based an Article

358 of the unagmended Indion Constitution which reads os follows:

“An amendment of this Canstitution may be initiated only by the
introguction of a Bl for the purposes in. gilther Hovse: pf

Pariioment...”

The soid section 368 corried no definition of “amendment” nor did it
indicate its scope. it was in this context thot the Supréme Court in
Kesovanando cose, reoched the conclusion by o narrow majarity of seven
to six that the power of amendment under Article 368 Is subject to implied
limitotion and Pgriioment cannot omend those provisions af the
Constitution which affect the basic structure or fromewark of the

Constitution...

But both our Constitution of 1972 and 1978 specifically provide for the
amendment or repeal of any provision of the Constitution or for the
repeal of the entire Constitution — Vide Article 51 of the 1972 Constitution

and Article 82 of the 1978 Constitution. In fact, Article 82{7) of the 1972

'sic it n “In thi ter . “includes r

a2
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giteration and addition.” in view of this exhaustive explanation thg
amendment embroces repeal in pur Constitution, we ore of the view that

waould no rto be of “Ame nt” foung

in the Indian | ents which hod not to consider sto Ition o
the word “Amendment”, Fundemental principles or basic featores of the
Constitution have to be found in some provision or provisions of the
Constitution and If the Constitution contemplotes the repeal of any
provision or provisions of the entire Constitution, there is no basis for the
contention that some provisions which reflects fundomental principles or
incorporate basic fectures are immune from amendment. Accordingly,
we do n n_that s owisions of the
Constitution ore unomendable.™

Subsequent Special Determinationes by Your Lordships' Courl have also endorsed (he
above majorily view in In Re The Thirfeenth Amendrment by distingulshing the position
under the Constitution of India fram the constitutional framework of Sri Lanka. In 5C50
No.32/2004 re the Bill titled Nineteenth Amendment to the Constitution proposed in
2004, it was determined thus:

“It was contended thot that this Bill seeks to amend the basic structure of
the Constitution ond goes beyond the legislative competence of
Parfiament. The basis for this submission was thot Clouse 8.1 mokes

Buddhism the officiol religion and destroys the secular notion of the Stote.

Reliance wos placed for this proposition on the decision of the Supreme
Court of indig in Kesovananda Vs, State of Kerala, (AR 1873, 5.C 1461)
The afaresaid decision of the Supreme Court of India was bosed on Article
368 of the Indian Constitution. This Article of the Indian Constitution corried

no defimtion of "Amendment”. On the contrary Article 82 of our
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Constitution provides that “Amendment” includes repeal, alteration and
addition. In view of this difinitien it weould not be a rinte o be

quided by concept of "Amendment” faund in the Indian Judament. Basic

Constitution and if the
ion, there Is no bosis for the contention thet

some W W, role bosic features are mmune m

ginendment.

Article 82(5} provides that o 8ill for omendment of any provision of the
Constitution or for the repeal ar replocement af the Constitution shalf
become law If the number of votes cast in fovour of It ameunt (6 nat less
thon two-thirds of the whole number of members (inciuding thase mot

present.}

However, Article B3 provides for o special procedure for a Bill to amend,
repeal or replace or which is inconsistent with the provisions of Articles
1,2 3,6, 7 8 9 10 ond 11 of the Constitution. Accordingly, any repeal or
replacement or which is inconsistent with the aforesald Article would
require a twao-third majority and e Referendum on the basis that it affects
the basic features of the Constitution. Accordingly this Bill which seeks to
repeal o basic feature of the Constitution namely Article 9 of the
Constitution, and to substitute a new Clouse in its place reguire twa thirds

In Parliamen val by the Referendum in

terms of Article 83 ©
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29.

Hence, it Is evident that Your Lordships' Court has determined that the basic features of
our Constitution are those entrenched provisions exhaustively referred Lo in paragrapis
{a) and (b} of Article 83 of the Constitution, ie. Articles 1, 2, 3,6, 7, 5, 3, 10, 11 and &3, a3
well as Articles 3002} and 82{2) Insofar as the extension of the teem of office of the
President or the duration of Parliament respectively is concermed. To argue that there is
a "basic structure” or other basic Teatures over and zbove those expressly and
exhaustively set out in Article 83 is to write into the Constitution provisions which do not
exist and were never intended by the Sovereign People or the Legislature, Such a course
ot action by judicial intervention would be contrary to well-settled principles poverning

the interpretation of Constitutians and has been frowned wpan by Your Lordships.

The following extracts from Sindra on Interpretation of Statutes are cited in this regeard

“The simplest and mast obvious Interpretation of a Constitution; if in
itself sensible, is the most likely to be that meant by the people in its
adoption. (Green v, Linited Stotes, 2 L Ed 2d 672, 703; 356 US 165 cited in
Bindra, 10"Edn. at p.858.)

If the words of e statute are In themselves precise and unambiguous, then
no more can be necessary than to expound those words in their natwral
and ordinary sense. The words themselves alone do, in such cases, but
declore the intention of the low-giver. {Sussex Peerage Case, (1844) 11 €
and Fin 85 at 143 cited in Bindra, 10'"Edn. At p.861)
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occasions Invelving constitutional interpretation.

To get ot the thought or meaning expressed fn o slatule, o contract or ©
Constitution, the first resort, (n olf coses; is to the notural signification of
the words, In the arder of arammatical arrangement in which the framers
of the instrument hove placed them, If the words convey o definite
meaning which invelve no absurdity nor any contradiction of other ports
of the instrument, then thot meaning, opparent on the foce of the
instrument, must be occepted, and peither the courts nor the legislature
have the right to odd to it or take from it...5c also, where o low (5

expressed in plain and wnambiguous terms whether those lerms ore

general or limited, the tegisioture left for construction.. There is even
stronger reason for adhering to this rule in the case of a Constitution than
in that of o ctotirte, since the fotter 5 possed by o deliberotive hody of smalf
nurmbers.while the Constitution although Jramed By conventlons, ore yet
creoted by the vates of the entire body of electors in a Stote... ({oke Courtry
Commissioners v. Roflins, 132 L Ed 1060: 130 U5 &662, clted in Bimdra,
10"Edn. at p.B63)"

“How should the words of this provision of the Constitution be construed?
it shouwld be construed according to the intent of the makers of the
Constitution. Whereas in the Article before us, the words ore in
themselves precise and unaombiguous and there is no ahsurdity,
repugnance or inconsistency with the rest of the Constitution, the words
themselves do best declare that intention, No more con be necessary

The literal rule of interpretation has been applied by Your Lordships' Court an numerous

Following are extracts from the

judgment of Amerasinghe 1. in Somowothie v. Weerasinghe (1990) 2 SrLLR. 121:
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thom to expound those words o heir  ploin,  notural, oraingry,
grammatical and Keral sense. [Cf. Sussex Pesrage Clofm per Lors
Wenslydafe in Grewvw Peorsanl, In Moti Ram Dekn, Sudhic Kumor Das and
Priva Gupto v. General Manager North Eest Frontier Rollwey ond General
Manoger, North Eastern Rallwoy Suba Raa, /. ot p. 621 porograph 65 said:

"The general rule of interpretation which is common to
shotutory provisions os well as to constituliong! provisions s
to find out the expressed intention of the mokers of the
soid provisions from the words of the provisions
themselves.”

wUnless it is apporent thot there was such an omission to deol with an
eventuality that required to be dealt with if the purposes of the
Constifution were to be achieved, | am preduded from giving any
construction other than the literal meaning af the Article. (Cf per Lord

Diplock in Jones v. Wrothom Park Estates.

Even ossuming that o certain situotion had been inadvertently
overlooked by the makers of the Constitution, with what certainty con
we add any words to convey the intention of the mokers of the
Constitution, hod their ottention been drown to the omission? Uniess it is
possible to stote with certainty the additional words that would hove Been
inserted, any atlempt by this Court fo repair the omission in the
Constitution connot be fustified as on exercise of s jurisdiction to
determine what is the meaning of o provision in the Canstitution. The Court
wouwld go beyond its duty of construction. (CF. per Lord Diplock in fanes v.
Wrotham Park Estates (ibid.))..
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I do not know how to repair the supposed omission in accordance with
the intentions of the makers of the Constitution because | do not know,
and have no way of discovering, whaot they might hove said. There is
nothing | can necessorily imply from the words used. In such
circumstances, to odd some words of my own might transform the certain
text of Article 126{2) into one that roises doubts. Judicial intervention
waould then, by introducing private beliefs, render a disservice to the Rule
af Law which rests on the certainty of the low. [Cf. Cross, ap. ol p, 45
Bindra, op.cit. 390 fin. - 991).

Moreover, the seporation of powers requires me as a fudge not o
presume that | know how best to complete the legisiotive scheme. In such
o situation, any attempt on my port to fill the supposed gaps would lead
me to cross the boundary between construction or interpretation and
alterotion or legisiation. It would become, in the words of Lord Diplock in
lones v. Wrothom Park Estotes Ltd. "o wsurpation of the function which
under the Constitution of this country is vested in the legislature to the
exclusion of the Courts" (See also Sir Rupert Cross, Statutory
interprétation, 2nd Ed. at p. 5. it is one thing to put in words to express
more clearly what the makers of the Constitution sald by implication; but
guite another to maoke them say what | conjecture they could hove or
would have soid if @ particular situotion hod been brought to their
attention. (Cf. EA. Driedger, Construclion of Statutes. 1583, Znd £4. 101).
I do not wish to cross the boundary | hove referred to without clear
necessity for doing so by reading inta the Constitution o large number of
words which are not there. (Cf. per Scorman LJ. In Western Bank Lid. v.
schindler). | hove no difficulty in understanding why, as a Judge, | should
refrain from becoming unduly creative in this way. It is o wrong thing to



do. ((F: per Lorg Mersey i Thompaan v Sowld & 0, ped Lord Lot i

Wiekere Sone . mea Soxim bid v Bvans).

In Srimathi Champakam Dorairajon and anather v. The State of Madras
ViswonothoSostr, ). at pp, 130-131 parograph 31 soid:

“We hove been told an high outhority that @ Constitubion
must not be construed in any norrow and pedonlic sense...
We haove also been warned by equolly high authaority that
we hove to interpret the Constitution on the some
principles of interpretation as apply to ordinory low and
that we howe no right o stretch or twist the [anguage in
the interest of any political, social or constitutionod
theory... | consider it to be both legally ond
constitutionoily unsound, even though the imatation has
been extended to us by learned counsel, to eviscerate the
Constitution by our own conceptions of social, political or

economic Justice”,

Where the rights of citizens have been abridged, restiicted or denied by the
Constitution, /n their description or in the manner of their exercise, | can
only give effect to the intention of the makers of the Constitution, however
inexpedient, or unjust or immaorol it may seem. {Cf. per Lord Diplock in
Dupant Steels Ltd, v. 5/rs per Mahajon, 1. in State of Bihar v. Kameshwar
singhl. | cannot twist, stretch or pervert the language of the Constitution
under the guise of interpretation. In Moti Rom Deka and others v. General

Monoger, Morth East Frantier Railway ond enother (supra),

I T



ifiat the intention of the makers of the Constitution must be gotlered

from the wiords of the Constitution itself Subo faa. 1. at g, 621 saigt

“It is alsn eguelly well setiled that, without doing violence
to the longuoge used, o constiiutions! provision shall
recelve a fair, liberal ond progressive construction, so thot

its true obfects might be promated.”

in the matter of the Central Provinces and Berar Sales of Motor Spirils and
Lubriconts Act, 7938 Chief Justice Gwyer ot p. 4. said he concerved thal "o
broad ond liberal spirit should inspire those whose duty it Is to interpret”
the Constitution, “but”, his Lordship odded, "I do not imply by this thot
they are free to stretch or pervert the language in the interests of any
legal or constitutfonol theory, or even for the purpose of supplyling
omissions or of correcting supposed errars.” These waords were guoted

with opproval by Chigf Justice Kania in A. K. Gopaiah v. State of Madras.

As for the "spirit” of the Constitution, it is to be expected thot arguments
founded upon it are, as Das J. observed In Keshavan Madhava Menon v.
The State of Bombay, ‘always attractive’ because they have o powerful
appeal to sentiment and emotion, However, it has been held that the
spirit of the Constitution is an “elusive and unsafe guide' (per Das. J. in
Rananjoye Singh v, Baljnath Singh and Others Cf. per Mohojan, 1. in State
of Bihar v. Kameshwar Singh). In any event it cannot be invoked by a court
for the purpose of altering the words of the Constitution. In Keshowo
Madhava Menon's case (ibid ). Das, J, observed thot ‘A court of law has to
gather the spirit of the Constitution from the longuoge of the
Constitution. What one may believe or think to be the spirit of the
Constitution connot prevail if the language of the Constitution does not
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the plain fonguage af its letter (See State of Bihar v, Rarmesiwar dngn - ™ ¥ LAl

fsupral at p, 309 poragraph 201 per Mahafan, £ and ot p. 315 parcgrops
231 per Das, 1.; Renanjayo Singh v. Bajinath Singh (supra) ot p. 752 per Dos,
4., Romakrishno Singh. Ram Singh and others v, Stote of Mysore and others
per Das Gupta, C. I ;Kesavonanda Bharati v. State of Kerolo. To hold
otherwise would, o3 Oiford, J. cbserved in Loan Association v. Topeko {see
gysa Bindra, Interpretation af Statutes, 7tk Ed, ot p.290). 'make the courts

sowvereign over both the Constitution and the people and convert the
Government into o judicial despotism’,

In The Attorney General v. Shireni Bandaranayke and Others 5C Appezl No 67,2013, 5¢
Minutes of 21.02.2014, a five-judge Bench of the Supreme Court mterpreted the
provisions of Arficle 107{2) of the Constitution by confining itself to the plain tex.
Accordingly, the artificial repiacement of the words “by law or by Standing Grders” with
the words “by !‘aw and by Standing Orders™ within that text by Their Lordships in SC

Reference No.3/2012 was criticized and overruled in the following manner:

By so deleting or rendering nugotory clear words of the Constitution, the
Divisional Bench has flouted the concept of Sovereignty of the People
enshrined in Article 3 of the Constitution and the basic rule reflected in
Articie 4{a) of the Constitution that the legisiative power of the People
may be “exercised by Parliament, consisting of elected representatives of
the People and by the People at o Referendum”...

It 1s significant that Article 107{3) of the Coastitution daes nal contain any
wards indicating that anly certain matters cantemplated by that orovision
may be provided for by Standing Orders and certain other matters must be
provided for by law. If that was the intention of the makers of the

Constitution, they would probably hove adopted language sufficient to
i1



conhvey such o meaning, and used, for instance, the formulo by low and
Standing Orders”. They would afso hove indicoted clearly what matters
should necessarilv be provided for by low. Thus, in my view, the
determination of this Court In 5C Reference No. 3/2012 is not only
erroneous but also gges beyond the mandate of this Court to interpret
the Constitution, and intrudes into the legislative power of the People.

i My apinion, to conclude, as this Court did, in S5C Reference No. 372012,
that It is mandatory for Parliament to provide for the motters in question
by low, and fow only, not only does violence to the clear language of

expressly conferred on it by the Constitution itself. In my opinion, this

Courl has no authority, whether express or implied, te do so. As this Court

abserved in Attorney Generol v Sumathipala (2006) 2 5ri LR 125, ot page
43,

“A judge connot under o thin guise of interpretation usurp the
Junctlon of the legislature to achieve a result that the judge thinks
is desirable in the interests of justice. Therefore the role of 24 the
judge is to give effect to the expressed intention of Parfiament s
It is the bounden duty of any court and the function of every Judge
to do justice within the stipwoted parameters.”

Thus, in my view, the determination of this Court in 5C Reference
No.3/2012 is not only erroneous but also goes beyond the mandate of
this Court to interpret the Constitution, and intrudes into the legislative

power of the People. Hence, to condlude, as this Court did, in 5C Reference
Ne.3/2012, thar it is mandatory for Parliament to provide for matters in




auestion by low, ond law anly, not only goes violence o the cledr
languoge of Article 107(3), bt oko tokes oway from Porhament, o

diseretion exoressie conferred an it by the Constitition itseil.”

33, Therefore, Your Lordships may be pleased to reject the Petitioners’ contention thal the
provisions of the instant Bill or the Bill taken as a whole alter the purported “basic
structure” or grundnorm of the Constitution, locating It outside the scope of enactmerit

even by comphance with the procedure set oul in Arlicle 83,

34. It is respectfully submitted that the Bill nor any of its provisions attract the requirement
of approval of the People ai a Referendum and, therefore, certainly no further procedural
requirements for its passage into law. It may be enacted with Lthe special miajority

stipufated in Article B2(5) of the Constitution,

35, Since the above contention of the Petitieners arpse from thelr submissions that the Bjll
as & whole has a prejudicial impact on the Savereignty of the People recognized in Arlicie
3 of the Constitution, the concept of sovereignty as contemplated in our Constitution and
elucidated by severa! determinations of Your Lordships' Court will be considered next,
prior to addressing the specific provisions in the clauses of the Bill impugned by the

Petitioners.

SOVEREIGNTY OF THE PEOPLE AND THE LINK BETWEEN ARTICLES 3 AND 4 OF THE
CONSTITUTION

36. Article 3 of the Constitution provides that: "ln the Republic of SA Lanka Sovereignty s in
the People and is inafienohle, Sovereignty includes the powers of Govermment,
fundamental rights and franchise.”
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38,

.

41,

The ariging af the concept of Sovereignty in the People’ of Sri Lanka can be found in the
Preamble to the 1978 Constitution (SVASTI), which states that the People of Sri Lanka, by
their Mandate treely expressed on the 217 of July 1977, had entrusted to and empowered
thell Repressitatives Lo diafl, adopl and operate a8 new Republican Constitition in gode

to achieve the goals of a Democratic Socialist Republic.

The Preamble to our Constilution also records thal the freely elecied representatives of
the People of 5ri Lanka, in pursuance of such mandate and humbly acknowledging their
obiigations 1o the People, had thereatter enacted this Constitution as the "Supreme Law”
af the Democratic Socialist Repubtic of Sq Lanka, ratifying the immutable republican
principles of REPRESENTATIVE DEMOCRACY, FREEDOM. ECQUALITY, JUSTICE,
FUNDAMENTAL HUMAN RIGHTS and the INDEPENDEMCE OF THE IUDICIARY ac tho
intangible heritage thal guarantees the dignity and well-being of succeeding generations
of the People of Sri Lanka.

Accordingly, Article 3 which embodies the sovereignty of the People is expressly included
In Article 83(2) of the Constitution and thus is an entrenched provision,

However, Article 4 of the Constitution ks notl expressly referred to In Article 83 of the

Constitution and thus, is not an entrenched provision of the Constitution.

Sharvananda Cl. In Re. Thirteenth Amendment to the Constitution [1987] 2 SLR 312 af

p.324 observed as follows:




“The leaislative history of the 1978 Constitution shows thal Article 4 waos
deliberately omitted from the list of entrenched articles. The report af the
Parligmentary Select Committee on the Revisicn af the Constitutien
published on 2261978 discloses thot the Committee recommended the
ertienchment af Articles 1 -4, 5, 10, 11, 3042}, 62{2) anc 83 {pora. 3 of the
Report]). The Bill for the repeol and replacement of the 1972 Constitution
{published in the Gozette of 14.7.78) Included Article 4 in the category of
entrenched Articles, However, when Lhe Bill was possed, Porliament
omitted Article 4 from the list of entrenched provisions. That emission must
be presumed to have been deliberate, especlally as Articles 6, 7 ond 8 were
odded to the {ist.” (emphasis added)

Article 4 sets out the manner in which “the Sovereignty of the People” shall be exergized

and enjoyved.

In In Re Thirteenth Amendment to the Constitution [1987] 2 5LR 312 at page 324,

Sharvananda Cl. observed that Article 4 was complementary to Article 3 of the
Constitution.

“In our view, Article 4 sets out the agencies or instruments for the exercise
of the sovereignty of the People, referred ta in the entrenched Article 3. it
Is always open to change the agency or instrument by amending Article
4, provided such omendment has no prejudiciol impoct on the
sovereignty of the People. ... So long as the sovereignty aof the People is
preserved os reguired by Article 3, the precise manner of the exercise af the
sovereignty and the institutions for such exercise are not fundamental

Article 4 dpes not define or demarcate the sovereignty of the People. It

35



.I1_:. L—:-"
merely provides one form and manner of exercise of that sovereigniy. A, " .

»,
change in the institution for the evercice of iegisiathve or executive puumr\i?._fmﬁh -
i
incidental ta thot sovereignty connot ipse focto impinge on thar

sovereignty.”

In Re Eighteenth Amendment to the Constitution (5.C5.0 12/2002-36/2002), [2002] 3
SLR 70, & seven judge berch of the Supreme Court observed fciting SC.5D S/BD, SC.5D
5C.5D 1/82, 5C.50 2/83, 5C.50 1/84 and SC.50 7/87), that Article 3 Is linked with Article 4
of the Constitution and therefore these two Articles must be read together.

In Re Nineteenth Amendment to the Constitution [2002] 3 SLR 85, a seven judee bench
of the Supreme Court observed that the "statement in Article 3 that soversignty is in the
Pepple and is “inglienabie”, being on essential element which pertaing to the sovereignty

af the People showld necessarily be read into each of the sub paragraphs in Article 4.7

in the determination on the "Nineteenth Amendment to the Constitution”. 205 0 04-

19/2015, the Supreme Court observed that;

"It has ta be barne in mind thot the Sovereign peaple have chosen pot la
entrench Artigle 4. Therefare, it is clear thot not all violotions of Arlicle 4

will necessarily result in o viokotion of Article 3.%

Althaugh Your Lordships' Court has in some instances drawn & link between Articles 3 and
4, It Is respectfully submitted that Article 4 is so linked anly to the extent of setting out
the manner in and the agencies of gavernment through which the Sovereignty of the
People is to be exercised, Therefore, not every violation of Articde & would necessarily
result in a violation of Article 3. A mere inconsistency with the provisions contained in
Articte 4 of the Constitution per se would nat impinge on Article 3, unless such an
amendment would have a "prejudicial impact on the sovereignty of the People”.

6



4%, Therefore, It is submitted that Your Lordship's Court would be required to examine whether
the impugned Bill or any of its dauses would have a prejudicial impact on the sovereignty of

the People as setout i Article 3 by itself or when read with other provisions.

WHAT CONSTITUTES A "PREJUDICIAL IMPACT ON THE SOVEREIGNTY OF THE PEOPLE"?

43.  The concepl of "prejudicial Impact” on the Sovereignty of the People, though not
specifically defined by Your Lordships' Court, can be construed from the jurisprudence

that has emerged from several determinations of the Supreme Court.

50, In Re Nineteenth Amendment of the Constitution {20027 3 5LR 85, a seven judge bench

of the Supreme Court 2t p.97 obssried,

“Inelienability cf sovereignty, in relgtion 1o each orgen of government
means that power vested by the Constitution in one organ of government
shall not be transferred to anather organ of government, or relinquished or
removed from that organ of government to which it is attrnbuted by the
Constitution, Therefare, shorn of oll flourishes of Constitutiono! Low ond of
political theory, on a ploin interpretation af the refevant Articles of the
Constitution, it could be stoted that any power that is attributed by the
Constitution to one organ of government connot be transferred to
another organ of government or relinguished or removed from that
organ of government; and any such transfer, relinguishment or removal
would be an “allenation” of savereignty which is inconsistent with Article
3 read together with Article 4 of the Constitution. It necessarily follows

that the balonce thot has been struck between the three organs af

A
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53.

goveErnmedni Uy Felalion o LI powesr that 15 oIInSuten (o eucn Such grgurt,
has to be preserved if the Sonspitution itself is fo be sustained, This balance
af power between the three organs of government, as in the cose of other
Constitutions bosed on o separation of power (s sustained by certain checks
whereby power is otiributed to one organ of government in relotion Lo

grother,”

In “Local Authoritles {Special Provisions} Bill", S.£.5.0, 12/2003, the Supreme Court
observed that “Arficle 3 is o safeguard which prevents on allenation of the elements thot

constitute the sovereignty of the Peaple and its exercise as provided in Article 4.7

Having regard to the above, it is respectiully submitted that where an amendment causes
the transfer, relinguishment, removal or erosion of the powers contained in Article & of
the Constitution, amounting to an alienation from one organ to another, which would
affect the batance of power between the three organs of government, such an
amendment would constitute a prejudicial impact on the sovereignty of the People 22
enshrined in Article 5 of the Constitution. See: In Re Eighteenth Amendment to the
Constitution 5.C.5.0 12,/2002-36/2002, "Nineteenth Amendment to the Constitution”,
5.C.5.0. 04-19/2015 and more recently the Supreme Court's determination in the Bill
titied “Office for Reparations®, 5.C.5.0.19,20/2018. It is respectiully submitied that the

Instant Bill does not contain any such provisions.

Therefore, neither the Bill titled “Twentieth Amendment to the Constitution” nor ts
provisions have a prejudicisl impact on the Sovereignty of the People. Hence, it does not
attract the procedure set out in Article 3 of the Constitution.




ATTORNEY GENERAL'S POSITION IN RELATION TO SPECIFIC CLAUSES OF THE BILL

Clause 3 of the Bill = Repeal and substitution of Article 33

54,

5,

2k,

By this clause, Article 33 of the Constitution is sought to be repealed and substituted, The
cumulative effect af this amendment is that certain specific duties of the President set
owi under sub-article {1) of Articke 33, as well as the power to summon, prorogue and
ditsalve Parliament under Article 33{2){c), now stand removed, Since the only question
before Your Lordships’ Court i whether the Bill contains any provisions which are
inconsistent with 2ny of the entrenched provisions of the Constitution and thus reguires
to be apgroved by the People at a Referendum by virtue of Article 83, the implications of

removing the said provisions are analysed fram that perspective.

At the outset, it should be borne in mind that, in Special Determination in SC.50 8/2000
re the Bill titled Seventeenth Amendment to the Constitution, a five-Jludge Bench of Your
Lordships™ Count comprising the then Chief Justice observed that it would be illogical to
centend that a constitutional amendment which was introduced only with a special
majority can be repealed only if it is submitted to a Referendum.

However, quite apart from the wisdom of this general approach, there are cogent reasons
a5 to why, even if taken individually, the repeal of each of the duties imposed on the
President in Article 33(1} introduced by the Nineteenth Amendment to the Constitution

do not impinge an entrenched provisions.

o
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Removal of duty to ensure that the Constitution is respected and upheld

As Your Lordships may be pleased to see, sub-article [a) of Article 33(1) in its current form,
requires the President to “ensure that the Constltution is respetted and ppheld”, One
may argue that tie nature of this duiy Is two-fold; Tirstly, that the President himsel
respects and upholds the Constitution and, secondly, that the President secures through
othars, such respect for and upholding of the Constitution. It is evident that this two-fold

duty already exists elsewhere in the Constitution.

For instance, Article 28(a) imposes a duty on every person in Sri Lanka, which would
necessarily include the President, to uphold and defend the Constitution. Further, In
terms of Article 32(1), the person elected or succeeding to the pifice of President shall
assume office upon taking and subscribing the oath or making and sobscribing the
affirmation set out in the Fourth Schedule to the Constitution. In terms of Article
157A{7)(b), ihe President is also required to take and subscribe the cath or make and
subscriba the affirmation set out in the Seventh Schedule te the Canstitution, As per bath
the Fourth Schedule and the Seventh Schedule, the President affirms or swesrs that inter
afia he will uphold and defend the Constitution of the Demacratic Socialist Republic of
5ri Lanka, Furthermore, under Article 38(2}(z){i), one of the grounds upon which a sitting
President may be impeached is if he s found guilty of “intentional vialation of the
Constitution”, As such, there is an implied duty an the part of the President to refrain
from violating the Constitution, which If cast in pesitive language, is a duty to act in
accordance with the Constitution, which is a manifestation of respecting and upholding
|
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Whereas ali of the aforesaid provisions relate to the duty cast on the President 1a himself
respect and uphold the Constitution, ather provisions are iliustrative of how the President
enslres that others within his control act in 3 similar manner. For example, in terms ol
Article 154B(4}{a){1}, one of the grounds on which the President may, on the advice of 2
Provintial Councll and subject lo the procedure in Article 154B{a}(b), remove the
Governor of that Province s if he has intentionally viclated the provisions of the
Constitution. In any event, Insofar as securing respect for and compliance with the
Constltution from others is concerned, the President can only act within the four comers
of the powers vested in him by the Constitution and the law. Te interpret Article 33(1){a}
in such a manner so that the President is duty-bound Lo guarantee that each and every
person in Sri Lanka respects and upholds the Constitution would result in Imposing an
untair and impractical burden on him. Even the fundamental duly of every person in s
Larka to uphold and defend the Constitiution under Article 28(a) i not justicizble as per
Article 25, Therefore, other than in instances such as in the said case of a Governoy of a
Province where express provision is available for the President to take action where the
Constitution 15 not respected or upheld by a person, he can only act as a force of guidance
to ensure that others respect and uphold the Constitution. Indeed, the law provides for
mechanisms to ensure campliance with the Constitution by others, such as by Article 17
read with Article 126 under which executive and administrative action which infringes

fundamental rights can be challenged before the Supreme Court.

Therefore, Article 33[1){a) as it stands is only a restatement of the duty of the President
to ensure that the Constitution is respected and upheld, which duty already continues to
be encompassed explicitly 2nd implicitly in other parts of the Constitution. There is no
necessity 1o make express reference Lo the same duly in multiple Articles. After all, itiz a
well-established principle in the interpretation of Constitutions, that Constitutions are

devoird of surplussage.
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63.

Further, in view of the legal and practical imitstions for the President to actually ensure
that others respect and uphold the Constitution, this provision |s dispensable ang its
repeal does not attract the application of Article 83 of the Constitution. After all, there
was no such obligstion cast on 2 President until the Nineteenth Amendmenl to the
Constitution In 2015 and the removal thereof is only a reversion to the Constitution as it
existed prior to such Amendment. Such removal does not result in any erosian of, lor that
matter, even a restriciion of Execullve power of the People reposed in the Fresident, with
any adverse conseguences for the Sovereignty of the People recognized by Article 3 read

with Article 4(b) of the Constitution.

Remowval of duty to promote national reconclliation and intégration

The provisions of sub-article {b} of Article 33{1} in its current farm, requiring the President
o "promote national reconciliation and Integration” are simbarly a reinforcement of
provisions contained elsewhers in the Constitution. Athough the very same expressions
“national reconciliation and integration” may not be found, the objective of promeoting
“national unity” is recognized in other provisions of the Constitution, "unity” being a

synonym for “integration”.

In this regard, Your Lordships may appreciate that, within the Unitary State of Sri Lanka,
the President does not regresent any single or specific community of the country, but 15
the "President of the Republic”, as per Articles 4{b] and 30{1] of the Constitution.
Although a person contesting a Presidential election may be a candidate from a particular
recognized political party er independent proup, once elected, he as President exercises
the Executive power of the People as a whole, regardless ol the diverse communities
which constitute the People. In Special Determination SC.50 MNos. 11-40/2002 re the Bill
titled the Nineteenth Amendment to the Constitution, seven ludges of Your Lordships
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Courl onsenved That TThe Camsliiulion concewas Of & Present, wio & e hedd oy The

Gigte” and whe would stend obove party politics”

Further, in Special Determination 5C.50 Nos.4-19/2015 re the Bill titled Nineteenth
Amendment to the Constitution, the proposal to recognize the President as the symbol
aof National unity was determined by Your Lordships to be incorrect since il is the National
Flag which can lay claim to being such a symbal. Therefore, it is quite tlear that promating
national reconciliation and integration wilh & view o creating national unity s a duly
which is bath implicitly and explicitly vested in the President by existing provisions of the
Constitution. This is particularly evident in Chapter Vi wherein Article 27(1) stipulates that
the Directive Principies of State Policy shall guide inter alio the President and thereafter
sets oul inter ol the following Directive Principles which are clearly aimed at promoting

national recondliation and integration:

Article 2712ith) = The State |5 pledged to establish in 3 Lanka a Democratic Sociatist
Sodiety, the abjectives of which include, the full realization of the fundamental rights and
freedoms of all persons

Article 27(3) - The State shall safeguard the independence, sovereignty, unity and the
territorial integrity of Srl Lanka

Article 27(5) = The State shall strengthen national unity by promoting co-operation and
mutual confidence among all sections of the People of Sri Lanka, Including the racial,
religious, linguistic and other groups and shall take effective sieps in the FHelds of

teaching, education and information in order to eliminate discrimination and prejudice

Article 27{6) — The State shall ensure equality of opportunity to citizens, so that no citizen

opinion or ocoupation
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6.

Article 27(10} — The State shall assist the development of the culture and language: of
the People

Article 27{11) - The State shall ereate the necessary economic and social environment to
enable people of all religious faiths to make reality of their religious principles

Although the Learned Coungel for the Petitioner in SC.SD 01/2020 sought tn draw a
distinction between the duties of the President as presently contained in Article 32{1} and
obligations which the President has under the Directive Principles of State Policy on the
basis that the latter is nat justiciable, Your Lordships may be please to appreciale the dicta
in the Special Determination in In Re Thirteenth Amendment to the Constitution:

"Triee the Princioles of State Policy are not enforceable in o court of low but
that shortcoming does not detract from thelt value as prajecting the aims

ond espiratione of o democralic povernment

Further, Article 28{b) imposes a duty on every person in 5ri Lanka to further the national
interest and to foster national unity. Since this duty extends to a person holding the office
of President, the duty of the President to promote national reconciliation and integration

is encapsulated in this provision too,

Moreover, Article 1574({7)ib) reguires the President and others referred 1o therein to take
and subscribe or make and subscribe an oath or affirmation, in the form set out in the
Seventh Schedule to the Constitution. Such Schedule contains inler offe an
path/faffirmation not to, directly or indirectly, in or outside Sri Lanka, support, espouse,
promote, finance, encourage or advocate the establishment of a separate State within
the territory of S Lanka", Therefore, being duty-bound to protect the unity of Sri Lanka,
the President is implicitly obligated Lo promote reconciliation and inlegration amang all

People of Sri Lanka, irrespective of the pluralistic character of s society.
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nramete national reconciliation and integration or, in other words, natienal unity, need

not be specifically reiteraied again. In any evenl, Your Lordships may be pleased tosee
that, in terms of the preamble Lo the Office for Reparations Act, No.34 of 2018, an
objective of that Act &5 the “promotion of reconclliztion” 2nd, as such, the concept of
reconciliation is now firmly embedded In our legal framework. The President having a
general obligation to act in socordance with the Constitulion and the laws of 5 Lanka, na
adverse consequences and certainly no impingement of Article 83 would occur due tothe

removal of sub-article (b} of Article 33({1).

Remaval of duty to ensure and facilitate the proper functioning of the Constitutional
Councll and the institutions referred to in Chapter VIIA

The third duty referred o in sub-article [c) of Article 33{1) which stangs remioved ungas
the proposed 8l s the duty of the President to ensurg and facilitete the proper
functioning of the Constitutional Council and the institutions referred (o in Chapler VIIA
of the Constitution. Considering that Clause 6 of the Bill seeks to repeal Chapter Vil as it
currently exists and that, consequently, there will no lenger be a Constitutional Council,
Your Lordships may be pleased 1o see that Article 33(1){c) becomes partially redundant.

Without prejudice, it is also respectfully submitted that whether or not the Constitutional
Councll and even some of the other institutions may be retained in a revised form, what
the President can practically do to ensure and facilitate thelr proper functioning is
confined to the ambit of his powers in respect of those institutions. The manner in which
institutions established under Chapter VIIA in its current form or sought to be established
under the proposed new Chapter VIlA are required to function are set oul in that Chapter
itseif. The extent of the President’s role in relation to those institutions having been

articulated therein, imposing any duly sbove and beyond such role would be
meaningiess.

a5



Tl

(d)

7.

T3

T4,

Therefore. the duty that exists under Article 33[13c) is in actual Tact emply rhetorec.
Unless specific duties to ensure and facilitate the proper functioning of such institutions
are stipulated elsewhere, imposing or indeed retaining a general duty carries no effect

and can be easily dispensed with without attracting the application of Article B3,

Duty to ensure the creation of proper conditions for the cenduct of free and fair
elections and referenda, on the advice of the Election Commission

In terms of sub-article (d) of Article 33(1) as it stands, it shall be the duty of the President
to, on the advice of the Election Commission, ensure the creation of proper conditions for
the conduct of free and fair elections and referenda. The Petitioners may argue that since
the Soversignty of the Pecple, as deseribad in Article 3 includes franchise, any attempt to
take away a provision which advances such franchise through the holding of free and fair
plections would undesrmine such Sovereipnty and, thue attract Article B2 However, it is
respectiully submitted that the mere removal of the duty of the President in this regard

does not result in these conseguences.

Demonstrably, the framers of the 1978 Constitution appear to have been satisfied that,
for purposes of securing the franchise of the People, it was not necessary to include an
express duty on the President in that regard. This duty was introduced only by the
Nineteenth Amendment to the Constitution in 2015, almast 40 years later, evidently az a
supporting mechanism for the Election Commission to carry out its functions. For, as per
Article 103{2), it i1s the objective of the Election Commission to conduct free and fair
elections, not that of the President.

Further, even though the President |5 expected to act on “the advice of the Election
Commission” insofar as discharging this duty is concerned, there s no corresponding duty
cast on the Election Commission to provide such advice (o the President.

a6
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Most significantly, when several Fundamental Rights Applications were filed pursuant to
the postponement of the Parliamentary Elections 2020, ane of the allegations of the
Betitioners was that the President had, In view of the prevailing COVID-15 pandemic,
failed to create proper conditions for the conduct of free and fair elections in terms of the
said Article, However, it was submitted on behaif of the President and the Attamey
General that the Election Commission had In fact failed to tender any such adwice to the
President and Your Lordshigs' Court was pleased to refused leave to proceed In these

Applications.

However, Your Lordships may be pleased to see that, under the amendments 1o Clause 3
proposed to be moved sl Commlittes Stage, the sforesaid duty is to be restored In the
fnrm of 2 power of the President. by virtue of an amendment to proposed Article 33,
Accordingly, in terms of proposed Article 33{c), the President shall have the power "to
ensure the creation of proper conditions for the conduct of free and falr elections, at
the request of the Election Commission”.

In addition to repealing existing sub-article (1] of Article 33, Clause 3 of the Bill also has
the effect of re-introducing powers enjoyed by the President under the provisions of sub-
article (2} of Article 33 as it stands, albeit minus the reference to the power to summon,
prorogue and dissolve Pardiament which is contained in Article 33{2){c). This revised
formulation is justified in the aftermath of the Judgment in SC/FR. 351/2018 [Dissalution
Case]. In that case, the crux of the matter begged an interpretation of the President's
power to dissolve Parliament as set out in Article 33(2){c) vis-3-vis the provisa 1o Article
70(1). The argument put forth on behalf of the then President justifying his act of
dissolving Parliament before the expiration of the period set out in Article 70[1) was that,
he had exercised power under Article 33(2}(c) which gave a blanket power to dissolve
Parliament. However, soven Judges of Your Lordehips' Court including the then Chief
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78,

Niskice bisld that the power (o dissolve Parhiament as sebL oul i Artice 33{THt) was Subjsl
to the procediure <ol aut In the provise to Articie 7011} and as such, the power unde:
Article 332} cannot be read in isolation. In this conlext, the remaval of Article 33(2}(c|
serves to clarify an ambiguity which exists In the Constitution and the power of dissolution

continues to be reposed in the President in terms of the provisions of Article 70.

Overzll, therefore, the repeal of Article 33 and the proposed gubstitution therefor dops
niot adversely affect the Sovereignty of the People recognized in Article 3 road with Article

4 nar is it incansistent with any other entrenched provisions of the Consiitution.

Clause 4 of the Bill - Repeal of Article 334

7=

Article 334 is sought to be repealed by this Clause, However, the provisions of Artizle 334
introduced by the Ningteenth Amendment to the Constitution in 2015, setting oul U
President’s responsibility to Parllament already-existed In previously numbared Article 42
As observed in the Special Determination in SC.SD Mos.4-19/2015 re the Bill titled
Nineteenth Amendment to the Constitution, “the Constitution did not intend the
President te function os ar unfettered repository of executive power unconstrained by the
other orgons aof governance” and the roots of this provision actually lay in Article 91 of
the First Republic Constitution of 1972, Accordingly, Your Lordships determined; “Thus,
the position of the President vis-g-vis the legislature, in which the President is responsible
to the legistoture, was untouched by the 1978 Constitution.” In this backdrop, current
Article 33A is reinstated as Article 42 of the Constitution, as per Clause 7 of the instant Bill
and does not attract the application of Article 83 of the Constilution.

g




Clause 5 of the Bill - Repeal and replacement of Articie 35

%0.  This clause repeals and replaces Articie 35 of the Comstitution with the following

provisions:

35. (1) While any person holds office os President, no proceedings shall be

2

(3}

instituted or continued agoinst him in any courl or lbungl in respect af

anything done or omitted to be done by him either in his official or privote

capacity.

Where provision is made by law firniting the time within which proceedings
af any descriptian moy be orought against ony person, the perod af time
during which such persan helds the office of President siall not be laken

inte account in colculating any period of time prescribed by that law.

The immunity conferred by the provisions of paregraph (1) of this Article
shall not apply ta any proceedings in ony court in relation to the
exercise of any power pertaining to any subject or function assigned to the
President or remaining in his charge under paragraph (2) of Article 44 or
to proceedings in the Supreme Court under paragroph (2] of Article 129 or
to procegdings in the Supreme Court under Article 130 (a) reloting to the
election of the President or the validity of @ referendum or to preceedings
in the Court of Appeal under Article 144 or in the Supreme Courf,
reloting to the election of o Member of Parllament:
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8,

B3

a4.

Provided thot ony such proceedings in refation 19 the exercise of any power
pertaining to any such subject or Jungtion shall be instituted agoinst the

Attarney-General,”,

The aforesald provision sets gut the ambit of the immunity soughtto be conferred onthe

President of the Democratic Socialist Republic of 5n Lanxa.

It was contended by some of the Counsel for the Petitioners that right to invoke the
jurisdiction of Your Lordship's Court under Article 17 read with Article 126 is proded by

the Introduction of this clause.

Hewever, it is submitted that the said contention is misconteivea, having regard 1o the
scheme of judicial review made avallsble in terms af the provisions of the Constitutian
and the system of checks and balances envisaged In the present constitutional scheme,

which remain unaltered as more fully set out hereinafter.

It is submitted with respect that the repeal of the present provisions of Article 35 of the
Constitution and its substitution by Clause 5 of the impugned Bill would only restore the
status quo onte that prevalled prior to the Nineteenth Amendment to the Constitution.

It is pertinent to note that the repeal of the identical provisions of clause 5 of the Bill and
the substitution of the present pravisions of Article 35 of the Constitution was permitted
by Your Lordships Court on the premise that such a process did not attracl a Referendum.

@



Hb,

Br

BE.

89.

in this regard it would be apt 1o draw Your Lordships” attention Lo the Determination by
Your Lordships Courl in the Bill titled “In Re Seventeenth Amendment to the
Constitution”, 5C Special Determination 8/2000, 5C Minutes of 7" August 2000, where it

was oplned thus

“It would indeed be illogical to contend that the Amendment which wos
introduced only with o speciol majority without submission fo o
Referendum couwld be repealed anly i it s submitted to a Referendum’™.

As such, [t is respectfully contended that the substitution of the provisions that prevailed
arior to the Nineteenth Amendment to the Constitution, in terms of Clause 5 of the Bill,
by parity of reasoning of the Special Determination in In Re Seventeenth Amendment to
the Constitution referred to above, would not attract 2 referendum by virtue of the repeal
ol the presenl provisions of Article 35 of the Constitution and substitution therefor the

provisions contained in Clause 5 of the impugned Bill.

Without prejudice to the above contention, it is respectiully submitted that the rationale
underlying the immunity from suit conferred on the President in terms of Clause 5 of the
Bill more fully set out hereinafter would further fortify the legislative policy, which would
hawve the impact of enhancing the sovereignty of people as oppased to having a prejudicial

impact on Lthe sovereignty of the people,

In the above context, in order to Tacilitate a perceptive interpretation of the provisions of
Article 35 to be introduced in terms of Clause 5 of the Bill, it would be relevant to consider

the evolution of Presidential Immiunity in the constitutional con

E
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Evnlution of Presidential immunity

50

92,

a3.

The Soulbury Canstitution Introduced a Westminsier style parlismeniary democracy with

a Cahinet form of Government, Governor General and an independent judiciary

The Republican Constitition of 1972 retained the cabinet form of Governmeant but
provided for a President (nominated) and a unicameral fegislature called the National

State Assembly.!

It is pertinent to note that Presidential Immunity was first conterred by Section 2311) of
the 1972 Constitution, which read thus:

While any parson holds affice as President of the Repubiic of Srl Lanka, ho
chvil ar-erimingl proceedings shall be instituted or continued agains! kim in
respect of onything done or omitted to be done by him either in his official
or privale capacity,”

Thus, from the cutset, the Republican Constitution conferred wide immunity on the

President while in office, extending to actions of the President in his private capacity.

The 1978 Constitution saw a transition into a hybrid Presidential System with a Cabinet

of Ministers answerable to Parllament.

The 1978 Constitution, further widened the immunity conferred on the President and
moved beyond the terms “civil and criminal proceedings” and stipulated that ‘no
proceedings’ shall be Instituted or continued against the President 'in any court or

tribunal’

" 5 | LM Cooray "Constitutionat Government in S Lanks 1976- 1977, gege 10
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a6 As observed In the case of Kumaranatunge v Javakody” |

“Under the 1972 Constitution the President enjoyed immunity fram civil or
criminal proceedings bul under thot Constitution the Presidenl wos g
constitutional figurehead. He had no execulive powers; he was not ©
member of the Cabinet and couwld not engags i pofitics. Under the 1878
Censtitution the President is an executive President and the heod of the
Cabinet and he could engage in palitical octivities. Hence his range of
immiunity was widened to protect him from proceedings of ony aescription

in any cowl or tribunal.”

g7. In the above context, it may be noted that in the United States of America, where
immunity s not expressed in-the Constitution but seveloped by caze law, in Nixon Vs
Fitzgerald * the court noted that a grant of absolute immunity to the President would not
leave Lthe President with unfettered power. The Court stated that there were formal and
informal checks on presidential action that did not apply with equal force to other
executive officials. The court observed that the President was subjected to constant
scruting by thepress., It noted that vigilant oversight by Congress would also serve to deter
présidential abuses of office; as well as to make credible the threat of impeachment. The
court determined that aother incentives to avoid misconduct existed, including a desire o
earn re-election, the need to maintain prestige az an element of presidential influence,

and a President's traditional concern for his historical stature.,

| 1904 J(5IR) Page 45

* Nison v Fitzgerald 457 U.S. 731 [1987)




98.

100,

101

102,

In S¢1 Lanka, the Immunity conferred by the 1978 Constitution. to the Presidernt are
gualified by the exceptions set out in Article 35(3). IUis to'be noted that the excedtion to
immunity set out in Article 35{3)% as it originally stood was not limited to a particular

jurisdiction.

| s, in respect of the exercise of powiers of thie President in his capacily as  Mihister of
the Cabinet of Ministers, the immunity is waived In respect of ‘any procesdings in any

court’.

it is evident therefore, that originally, though there was absalute immunity in respect of
any conduct not covered by exceptions in Artlcle 35(3}, there was a blanket withdrawal
of immunity where any action was lled against the President in respect of ministerial
functions by the President. Thus, there was wide scope to review the President’s conduct

through the Judicial arm of government.

The Nineteenth Amendment to the Constitution moved away from the previously
astablished constitutional equilibrivm regarding judicial checks and balances on the

powers of the President.

As suech, in respect of judicial review of President’s actions, the amended Article 35{1) of
the Constitution pursuant to the Nineteenth Amendment reads as follows:

‘While any persan holds office as President of the Republic of Sri Lanka, no
civil or crimingl proceedings shall be instituted or continued against the
President in respect of anything done or omitted to be done by the
President, either in his official ar private capocity:

! imistens Func e, Impasachment wd Bection Pitition
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104,

105,

Provided that nothing in this peragraph shall be read ond construed o3
restricting the right of any person to make on opplicotion under Article
126 against the Attorney General, in respect of anything done or omitted
1o be done by the President, in his official copacity:

Provided further that the Supreme Court sholl have no jurisdiction to

proRounce upon the exercise of the powers of the President under Article

33(2) {g}.

It is thus evident that after the Nineteenth Amendment to the Constitution it is no longer
possible to initiate ‘ony proceedings in any court’ against the President. The conduct of
the Presldent I hle officlal capaclty, can presently ba |usticiable, only under Article 126

of the Constitution, for an infringement of Fundamental Rights.

The sole and exclusive jurisdiction of the exercise of Fundamental rights jurisdiction being
vested In the Supreme Court undoubtedly excludes any other Court from reviewing any
action or inaction of the President.

As such, by the reintroduction of the provisions that prevailed prior 1o the Nineteenth
Amendment to the Constitution, proposed in terms of Clause 5 of the Bill, in respect of
the President’s exercise of powers in his capacity as a Minister of the Cabinet of Ministers
and the immunity being waived in that regard in respect of ‘any proceedings inany court’,
would once agaln attract judicial oversight in respect of the President’s exercise of powers

i his capacity as @ Minister of the Cabinel of Ministers, by etent court

including the Supreme Courl



Justification for immunity from suit conferred on the President

106. The rationale underlying Immunity of the President from suit was expounded by the
Supreme Courl in the case of Mallikarachehi v Shiva Pasupathl®, where the Supreme

Lourt opined thus:

Such a provision os Arlfcle 325 (1) 5 nol something unigue to the
Constitution of the Democrotic Socialist Republic of Sri Lonko of 1978
There wos o simiflar provision in the Article 23 (1) of the Constitution of Sri
Lonka of 1972, The corresponding provision in the indion Constitulion i<
Article 361, The principie upon which the President is endowed with this
immynfy s not bosed upon ony idea thol, as in the cose of the Kng of
Great Britain, he con do no wrong. The rationale of this srinciple i thot
persons accupying such a high office should not be amenable Lv the
Jurisdiction of ony but the representaotives of the people, by whom he might
be impeoched and be removed from office and thot ance he hias ceosed to
hald affice, he may be held to account in proceedings in the ordinary court
of law.it is very necessary thot when the Executive Heod of the State is
vested with poramount power and duties, he shouwld be given immunity in
the discharge of his functions.”

107, Thus, in the reasoning of the Chief lustice, the following justifies the conferring of

immunity on the President.

*talikarachche v Shiva Pasupat), [1985]1 5LR 74




First, the President — for the duration of his term in office - ought not to be answerable
to the jurisdiction of any, except the representatives of the people by whom he may be
Impezched. Second, the eficient working of the government would be impeded if the

President were niol to be provided with Immunity

108, In similar vein in Nixon v Fitzgerald® one of the semimal cases thal shaped the
conversation on presidential immunity in the US, the majority decision granting absolute
immunity rested on the recognition that the President holds a unique position under Lhe
Constitution. Justice Powell relied on this concept to support two arguments for

immmunity:

(1] the President cannot make mportant and discretionary decsions i1 ne (50
eonstant fear of chil lability, and

(2] diverting the President’s time and attention with a private civil sult affects the
functioning of the entire federal government, thereby abrogating the separation
of powers mandated by the Constitution,”

As Justice Powell explained,

*Because of the singular impartance af the President’s duties, diversion of
his energies by concern with private lmasuits would roise unigue risks to
the effective functioning of government. [..] @ President must concern
himself with matters likely to "arouse the most intense feelings," [..] it is
In precisely such coses thot there exists the greatest public interes! in
providing an official “the maximum ability to deal fearlessly and impartialiy

"Mixon v, Fitrgerald, 457 U5 731 (1942
* Ay Marshall, fones v Climtpn: Aeconsiderimg Precideatial Tmmminity, 1 Red 1L, B Poa i, 107 (1995),
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WAEH" Phe daties ol s office. This concern s DSMBEling wome e

sfficcholder must moke the most sensitive ang for-réacting @ecisions
eatrusted to any officiol under our canstitutional system. Nor con the sheer
srominence of the President’s affice be ignored. In view af the visibility of
his office and the effect of his octions on countless pecple, the President
would be on eosily identifiokle lorget for suits for civil doemages.
Cognizance of this personal vulnerobility frequently could distrect o
President from his pubilic daties, to the detriment of rol oaly the President
ard his office but alsa the Nation that the Presidency wos designed (o

serve."®

109,  Invoking this same reasoning, the Supreme Court refuted that the President should be
given only qualified immunity. It was the majority’s view that unfike cabinet members or
state governors, the President is the only member of the executive branch with such an
explted stalus, and he Is the-only one in-a singutar position that can make critical decisions

affecting the entire nation.®

"in arguing that the President is entitled only to qualified immunity, the
respondent relies on cases in which we have recognized Immunity af this
scope for governors and cobinet officers. [_.] We find these coses to be
ingpposite. The President’s wnigue stotus under the Constitution
distinguishes him from other executive officials.”

FHixon vy, Fitzpesald, 457 L1S, 731 {1983 8t p, Pa.

¥ Ray, Laura. From Prerogative to Accouniabiity: The amenability of the Pristident (0 Suit (1991 Kestucky Low
Journal, Vol 80, 1991, Avalfable at SSRN: bttps Jfssrm eomf b rie =156 793 “the apinmn identifies rvmunthy o o
Junétinnaly mandated incldent of the Prisident’s unigue office, rocted i the constitutiona! trodition of the seporation
of powers ang supported by owr hislory,” The word “ungue" appears fowr Bmies m fess. than three poges: each Lirme
distimgtivhing the germandy af the President’s office from. thow &f other execitie officiols grisnted only. quafied
immunity by earier decivions of the Courd™ at p. 779



110. Chief Justice Burger further observed that the separation of powers dobring mandates
presidentizl immunity from civil liabllity, “The essential purpose of the separation of
powers is to oliow for independent functioning of each coegual branch of government
within its ossigned sphere of responsibility, free from nsk of contral, interference, or
intimidation by other branches.” The Court quoted the words of Thomas Jeffersan, an

advocate for absolute immunity in support of their argumant,

“Thamas Jeffersan olso argued that the President was nol intended to be
subject to judicial process, When Chief Justice Marshall heid in United
Stotes v. Burr, 25 F.Cas. 30 {No, 14,632d) (CC Va.1807), thot o subpoena
duces tecum can be issued (oo Presidend, Jefferson protested strongly, and
stated his broader view of the proper relationship between the Judiciary

g the President

"The leading principle of cur Constitution ls the Independence of the
Legisioture, executive ond fudiciory of each other, and none are more
fealous of this than the judiciary. But would the executive be independent
of the judiciory. if he were subject to the commands of the lotter, & to
imprisonment far disobedience; if the several courts eould bandy him fram
pillar to post, keep him constantly trudging from north to south & east to

west, and withdrow him enlirely from his constitutional dulises?

The intention of the Constitution, that each branch should be independent
of the others, is further manifested by the means it has furnished to each,
to protect itself fram enterprises of force attempted on them by the others,

and to none has it given more effectual or diversified means than to the

executive, "

' Ningn v, Fitzgerald, 457 U5 731 (1982}, footnate 31 of the majority opinion




111 Ac such in thelr opinion, immurity was an incidental but necessary tool [hal attached to

the office of President to curb intrusion Inta the executive sphere by the Judiciany.

Constitution has mandated a procedure to deal with alleged violations by the President

112 m order o apprecaie the aforementionsd limitation placed on e exercise of jurisdiclien
by Courts, [t Is opportune, at the outset, 1o consider the constitutional framework under

our Constifutian.

113, In terms of Article 4{c) of the Constitutlon, it is apparent that the judicial power of the
people s exercised by Parliament through Courts. Hence the courts in Sri Lanka are not
wested directly with the judicial power of the People.

114. interms of Article 105(1) of the Constitution of 5¢] Lanks, the Sugreme Court, s 21 the
apex of the ‘institution for the odministration of justice which protecl, vindicate ond
enforce the rights af the Peapip.’

115.  However, even the general |urisdiction vested in the Supreme Court by Article 118 of the
Canstitution, is not an untrammeled jurisdiction. The jurisdiction, inter alia in respect of
the ‘protection of fundamental right under Article 118(b), Is expressly made ‘subject to
the provisions of the Constitution.”

116. Consequently, even the fundamental rights jurisdiction vested in the Supreme Court by
Article 126(1} and the power to grant just and equitable relief under Article 126(4) are
necessarily subject to other pravisions of the Constitution, which may limit, abridge or

fetter the exercise of such jurisdiction and powers,



117.

11,

119,

120,

Onie such fetter upon the exercise of judicial power would be a situation where & specific
mechanism has been specified in the Constitutlon regarding the manner in which the

Jurisdiction of court may be exercised

Indeed, 1 s a seéttled principle of waw that & specilic provision of the law overrides =

general provision

As such, in respect of the allegations of abuse of power and specific viofations of the
Constitution, by the President, |set out In Article 38(2){a}] such a specific procedure has
been set out in Article 38 {2} of the Constitution,

Artlcle 38( 2} reads a5 follows:

(@l Any Member af Parliament moy, by o writing oddressed o the Spegker,
give notice of o resolution alleging that the President is permonently
incapable of discharging the functions of his office by reason of mental or
physical infirmity or that the President hos been guiity of -

fit ~ Intentional violation of the Constitution,

fii) treason,

fiii}  bribery,

fiv)]  misconduct or corruption invelving the obuse of the powers of his office, or

fvl  any offence under any fow, invelving moral turpitude and setting out full
particulars of the ollegetion or allegations made ond seeking an inguiry and
report therean by the Supreme Court.
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pics

(d]

e

No natice of such resolution shall he entertained by the Speaker or placed on the
Order Paper of Parliament unless (i complies with the provisions of sub-paragraph

(o) and -

i) sucl notice of reselution is signed Sy not less than two thirds af the whele

number of Members of Poriiament; or

fii) sueh notice of resolution is signed by not ltess than one-half of the whole
number of Members of Parlioment ond the Speaker Is satisfied that such

allegation or alfegations merit inguiry and report by the Supreme Court.

Where such resoiution is possed by not less than two-thirds of the whole number
af Members (including those aot present) voting in its fovour, the allegation or
alfegations contoined in such resolution sholl be referred by the Spoaker to the

Supremne Court for inquiry and report,

The Supreme Court sholl, after due inguiry ot which the President shall have the
right ta appeor and to be heard, in persan or by 6n oftornep-at-low, maoke o repart

of its determination to Parliament together with the reosons therefor.

Where the Supreme Court reports ta Porlioment that in its apinion the President is
permanently incapable of dischorging the functions of his office by reason of
mental ar physical infirmity or that the President has been guilty of any of the ather
allegations conloined In such resolution, s the cose may be, Porliament may by o
resolution passed by not less than two thirds of the whaole number of Members

lincluding those not present) voting in its favour remove the President from office.
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121,

122

123,

124,

Thus, exercising jurisdiction over the identical or dasely comparable allegations, under
provisions such as Article 126 of the Constitution, would circumvent the express
requirement of the Constitution for the Supreme Court to exercise jurisdiction, “subject

{o the provisions of the Constitution”.

The reasen being, where the Constitution has prescribed a specific mode for the Supieme
Court to exercise jurisdiction in respect of particular copduct, it cannat disregard such
specific provision and exercise [urisdiction under a general jurisdiction arising from Article
118{b} of the Canstitution, for the protection of fundamental rights.

Thus, the Supreme Court acknowiedged In Mallikarachchi v. Shiva Pasupati that Article
3&; provided a specific remedy in respect of allegations of types of conduct set out in
Article 38(2Hal. The judzment also opines that Article 38 also acts as an effective check
on the President’s powers under the 1978 Constitulion.

Although it was argued that Clause 5 of the Bill would erode judicial power as a result of
ihe amendments to Articie 35 of the Constitution, it is respectfully submitted that this
would not be the case, as the Supreme Court or any other court would continue to
exercise jurisdiction in respect of the conduct of the President qua Minister pursuant Lo

and notwithstanding the enactment of clause 5 of the impugned Bill,

Responsibility to Parliament

125,

It is also pertinent to note that the President’s Responsibility to Parliament in terms of
Article 33A af the Constitution, remains in the identical form in Clause 7 of the Bill which

introduces a new Article 42 as follows:
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227

128.

*The President sholl be responsible to Parliament for the due exercise,
perfarmance and discharge of his powers, duties and functions under the
Constitution ond any written low, intluding the law [or the time being

relating to publie security.”

Further, Article 32(3) of tne Constitution makes i randatory for the President 10 atlend

Parliament once in every three monihs.

Therefore, the contention of the Pelitioners that immunity conferred on the Precident
waould tantamount to 'unbridied power” being vested in the President, are clearly
unfounded given that in terms of proposed Article 42 under Clause 7 of the Bill, the
President is responsible to Parliament for the due exercise, perfarmance angd discharee of
his powers, duties and functions under the Constitution. Further, under Articke 148 of the
Constitution, Pariament controls public fingnce Including allocations to the President.
Parliament also has the power to impeach the President under Articie 38(2) of the
Constitution. These are important checks attributed to Parliament by the Constitution to

ensure that the powers of the President, as Head of the Executive are kept in check.

As such, it emerges from the above provisions of the Constitution, that a fine balance i
struck in relation to each organ of government, and an effective system of checks and
halances is put In place on the powers 10 be exercised by the President in trust for the
peaple, for the governance of Sri Lanka and the establishment af a |ust and free society
a5 lald down in the Directive Principles of State Policy contained in Article 27(1) of the

Constitution



129.

131,

While the Constitution does not expressly stipulate the manner In which the responsibility
of the President should be exercised it is well settled that in interpreting the waid
provision, care would have to be taken to interpret it in a manner so a5 to not render the

same superilucus or ineffective.

"It is well settied that recourse cannot be had to the spirit of the Constitution when its
provisions are explicit in respect of 3 certain right or matter. When the fundamental law
has not limited either In terms or by necessary implication, the general powers conferred
on the legislature, It is not possible to deduce a limitation from something supposed to
be inherent In the spirit of the constitution, The spirit of the constitution cannot prevail

as against its letter.™"

As such the responsibility of the President to Parliament with regards to the performance
of his powers, functions and duties has to be considered as a deliberate check imposed
on the powers functions and duties of the President imposed by the sovereign people
wha elected him to office.

Powers of Parliament in relation to the President

132,

Without prejudice to the above position, it may alse be contended that, where there is
express provision for Pacliament to exercise judicial powers of parliament, the axercice of
general jurisdiction by courts, Is ousted and that the judicial power of court may only be

exercised subject to the procedure set out in the Canstitution,

" Bindra, N.5. Interpretation of Statules, Twelfth Edition at 694
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134,

135.

in this context, it must be noted that the 1978 Constitution vests the Parfiament with
different powers, This i& chear when camparing Article 4{a) of the Constitution with Article

4(e) of the Constitution:

‘ajui  the jegislotive power of the People shall be eaciclsed by Porliament..” [emphasis
odded)

“4fe) the judicial power of the People shall be exercised by Parlioment..., except matters
reloting to the privileges. immurities and powers of Parioment and of its
members, wherein the judicial power af the Peaple may be exercised directly by
Parfioment accarding to low,” (emphasis added)

Article 4la) refers to “legisiative power” while Article d(c} uses the words "priviteges,

fmmunities and powers of Parilament”

The use of different words "legislative power™ and “power” makes it clear that Parliament
possesses powers other than legislative powers, If this distinction s not recognized, the
use of different words “legislative power” in Article 4{a) and "power” in Article 4[c) of the
Constitution bacomes redundant. It Is also clear that “powers” of Parliament are distinet

to “privileges” and "Immunities” of Parfiament.

These “powers” of Parlament are elaborated in other parts of the Constitution. Examples

of such powers are;

(1) The power to impeach the conduct of the President in terms of Article 38 of the

Constitution

B
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137.

{2) The power to remove judges of the Supreme Court and Court of Appeal it terms

of Articles 107{2) and 107(3} of the Constitution

As noted above, where the conduct of the President as itemized in Article 38(3) is
impeached, the Farliament s vested with the 'power 10 pass a resalution by not less (han
two third of its members, to have the allegation referred to by the Speaker to the

Supreme Court for inquiry and reporl.

Here, the Constitution has expressly made the judicial power of the people To be
exercised by courts in respect of eertain conduct of the President, referred to in Arficie
I8(2), subject to an Ex-onte exercise of the ‘powers’ of Parliament. Thus, where such
canduct by the President is directly or indirectly alleged, the jurisdiction ol courts will e

susted unless the procedure prescribed in the Constitution is followed.

The proposed clause 5 of the Bill introducing Article 35 and the Courts exercising jurisdiction
over alleged acts or omissions by the President

138

The constitutional provisions on presidential immunity as found in the original text of
Article 35 of the 1978 Constitution and sought to be reintroduced as clause 5 of the Bill

[Article 35(1]] lays down the substantive rule in relation to Presidential immunity:

“lwihile any persan holds office as President, no proceedings shall be
instituted or continued against him in any court or tribunal in respect of
anything done or omitted to be done by him either in his afficial or private

copacity”

&7



139,

140.

141.

The text of the article thus at first blush appears Lo provide absolute immunity to ihe
persan of the President for the duration of his presidency. However, ILis pertinent 1o note
that Article 35(2), which suspends the running of time during the pendency of & person’s
tenure |n office as President for the purpose of determining the prescription of 2 claim
also canfinms that Artce 35 envisages immunily far an individual widy for 88 1008 e e
halde the office of President. Immunity is granted to the office and the person helding the
alfice enjoys immunity on a temporary basis, Thus, a President may be made a party to
an action — civil or crimingl —in respect of acts committed during the pendency of his term

after he ceases to hold office.

Further, as noted above, Articie 35[3) lists the exceptions to the substantive rule in Article
35{1}. It provides that the provisions of Article 33(1) would not apply to procesdings in
any court, “.. fn relation to the exercise of any power pertaining to any sutject or function
ossigned to the President or remaining in his charge under paragraph (2] of Article 44 o1
to proceedings in the Supreme Court under paragroph (2) af Article 128 or to proceedings
in the Supreme Court under Article 130 {a) [relating to the election of the President or the
validity of a referendum or to proceedings in the Court of Appeal under Article 144 or in
the Supreme Court, relating to the election of o Member of Parliament]".

Besides the exceptlons relating to election petitions heard by the Supreme Courl in
relation to the election of a President, or those relating to petitions heard in the Court of
Appeal relating to the election of a Member of Parliament®?, the exercise of the

consultative jurisdiction of the Supreme Court under Article 129, an important exception

H 1 The Fourteenth &mpadment 1o the Constitution that came into effect om 24thAday 1988 amendead amicte 35 40
a4 b0 not grant the President immunity in refation o election petitssrs n the Court of Appeal against the slection of
a Member of Parlizment,



144,

143.

it aravided in relation io the exercize of powers exaicised by Lhe Presuient aua Lapingi
Iinister. Articdle 3812) provides thiat the President may =usign to himeell the sublects and
Funmetions of 3 Minister and determine the number of Ministries in his charge. The effect
of the exception in Article 35(3) would be to render Article 35(1] irapplicable to the

exercise of power pertaining to any such subject or function

The first of these pronouncements was made by a full bench comprising of 9 Judges ol

the supreme Lourt in Viseyalingam v. Liyanage [vo.1) (19837 1 SLR 203, al . 240 the
Supreme Court held that;

* .an intention lo make octs of the President non-justiciable cunnat ke
attributed to the mokers of the Constitution. Article 35 of the Constitution
provides enly for the personal immunity of the President during his tenure
of office from procesdings i uny Court, The Fresident conmnat e
summnned to Court to fustify his action. But that s o for ery from saying

that the President’s aots connot be examined by a Court of Law.”

in 1999, His Lordship Justice Mark Fernando elaborated on the aferesaid distinction in
Karunatilake v. Dayananda Dissanayake (No.1) [1991] 1 5LR 157, 177 and pronounced
that:

" hold thot Article 35 only prohibits the institution (or continuation) of legal
proceedings ogainst the President while in office; it imposes no bar
whalsoever on proceedings (a) eguinst him when he is no longer in affice,
and (b} other persons ot any time. Thet is o consequence af the very nature
of immunity: immunity is a shield for the doer, not for the oct. it does nol
exclude judicial review af the lawfulness or propriety of an impugned act or
omission, in appropriote proceedings agoinst some other person who does
nat enjay immunity from swit; os, for instence, o defendant ar respondent
wha relles on an act done by the President, in order ta fustify his own
conduct .. It is the Respondenis who rely en the Prochamation @nd



Remiileting and e perisue Hsragd bu this COUrD & nat i Qiy Wy
Inconsistent with the profubitipn in Article 35 on the insfifuion i1

peaceadings ngoinst the President ” (page 177}

144,  Juctice Mark Fernando's observation in Karunatilake was affirrned by Justice

Wadugodapitiya in Victar Ivan v. Hon, Sarath N. Sitva [2001] 1 SLR 309,325,

“justice Fernondo lokes the matter beyond doubl when he dewly slales
that for such a challenge to succeed, there must be some other officer who
has himsell performed some executive or adminisirative oot which is
violative of someane’s fundamental rights, and thot, in order ta justify his
own conduet in the doing of such impugned act, the officer in question falls
bock and relies on the act of the President. It (s orly In such eircumstances
that the parent act of the President moy be subjected to judicial review.”

145. In 2003, the Supreme Court In Senasinghe v. Karunatilleke [2003] 1 SLR 172, 184

affirmed the reasoning in the Karunathilake case;

“I'_.| this Caurt has reviewed the octs [...] of the President | Wickremabondu
v Herath, ; Korunathilaka v Dissonoyoke] despite Article 35 which only
provides o shield of persenal immunity frem proceedings in courts and

tribunals, leaving the impugned octs themselves open to judicial review.”

146.  In M.N.D. Perera v Balapatabendi Secretary to the President and others [2005] 1 SLR

185, 193

“Article 35 of the Constitution provides only for the personal immunity of
the President from proceedings in any Court of Law arid that too only
during his or her tenure of office. The President connot be summoned fo

Court to justify his or her oction, But nothing prevents a Couwrt of Low from

7o
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148,

149,

suismiininG the President’s oots, Justice Shonvananida (G5 he then wies) said
as follows in the case of Visualingam v Livonage Hill dench cansisting of 3
ludges held: “Artions of the execulive gre not obove the low ond can
certainly be questioned in a Courl of Law. .. Though the President is
immune from proceedings in Court @ party who invokes the acts of the
President’ in his suppert will hove ta bear the burden of demonsirating that
such acts of the President are warranted by low; the seal of the Presigent

by itsel] will nol be sufficient (o discharge that burden”

Senarath Vs Chandrasena 2007 1 SLR 59 was anather situation where the acts of the
President were subject to judicial review after the President had ceased to hold office.
Similarly, even in the case of the Tormer President, Maitihripala Sirisena, Fundarmental
Rights Applications filed in respect of official acts performed whiist holding the affice of
President are now being continued in his personal capacity: eg.. SC (F/R) 216/2019 in
respect of placing the former Inspector General of Police on compulsory keave, 3C FAR)
163/2019 et al relating to the Easter Sunday attacks and SC (F/R] 446/2019 pertaining to

the granting of a pardon under Article 34 of the Constitution.

Accordingly, there is very clear jurisprudence affirming that immunity’ conferred on the
President cannot be transiated Inte “immunity for acts”. What Is prohibited under the
Constitution is instituting proceeding ‘against him' (meaning the President] and as
Justice Fernando observed, it does not immune the acts from being impeached before

a competent court.

It appears therefore from the foregoing analysis that In the context of the proposed
Article 35 that confers the President immunity from suit have been subject to judicial
review and have been questioned other than through the exceptions created by Article
35(3)
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As such, even when the Constitution afforded full immunity 1o the President, his actians
have been reviewed on the basis that “immunity shields only the doer and not the act”,
it would only shield the persen of President from punitivé consequences during the

tenure of fis office, butl would not shield the unconstitutional/Hegal scl.

The Constitution provides immunity to each organ of government

151

152,

153.

154.

Apart froem Presidential immunity, the Constitution also provides immunity to legislative

and judicial acts / omissions.

Article 126 of the Constitution, which reviews executive and aomindstrative adts

fomisslons, pepressly [Eaves out any eference to Teglsiative” and “judicial’ acts.

However, the mere use of the term ‘legislative’ or 'judicial’ will nat take a particular act
putside the scope of review. As per Faiz v AG [1995] 1 SLR 372, the Court will look into
the nature of the action, and will anly remove plainly legislative or judicial acts from the
ambit of Article 126 of the Constitution,

For example, if the act impugned s only an administrative act that does not attract judicial
discretion, the Court will not desist from reviewing it under Article 126 of the Constitution.
Mo pronouncement has yel been made about the amenability of legislative acts to the
|urisdiction of Article 126 of the Constitution.

¥
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157

Subject to the aforesaid, Article 80(3) and Article 124 of the Constitution conler absolute
immunity on all legiskation and the legislative process. Legislative enactments are not
amenable to judicial review once they receive the certificate of the Fresident or the
speaker, A Bill, once enacted into law, could be amended or repealed by Parliament

aione.

Similar ta Parliament, Judiciary is its sole judge in respect of judicial acts. Article 113C {1}

of the Constitution states that;

Every judge, presiding officer, public afficer or other persen entrusted by
tow with fudicial powers or functions or with functions unaer this Chepter
gr with similar functions under any low eénactea hy Parioment shol
gxpecise and perform such powers und funclions without being subject to
any direction or other interference proceeding from any other person
except o _superior court, tribunal, institution or other person entitled
to_direct or rvise suc afficer,

officer or such ather persan in the exercise or performance of such powers
ar functions. (emphasis added)

The review system of judiclal acts performed by [udicial officers is premised an a
hierarchical structure. Judges of lower Courts are subject to review and scruting of the
Higher Courts, leaving the higher judicial officers to be checked by and held accountable

ta other branches of the Government, In this respect, immunity enjoyed by the Judges of

Executive and the Parllament.
‘.‘:E!
¢ !
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tmmunity to person by virtue of office

158,

159,

160,

Article 4{c) of the Constitution envisages that judicial determinations/power on matiers
relsting to the privileges, immunities and powers of Pariiament and of its Members are
1o be exercised by Parliament itself and no other body or person recognized by the
Constitution or any other law. Articie 4(c) read with Arucle B/ of Lhe Lonstitution gives

constitutional recognition to the Parliamentary Powers and Privileges Act no 21 of 1953

asamended. Section 4 of the said Act confers limited immunity on members of Parllament
far “anything which he may have said in Parliament or by reason of any matter or thing
which he may hove brought before Pariament by petition, Difl, résalution, motion or
ethepwise” Thelr person is protected so long as they are "proceeding te, or in attendance
ai, o returning from, any meeting or sithing af Pardiorment” [Section 5) Immunity in
respect of members of Parliament s by default taken cognizance of by the Judicizry under

section 16 af the Act whether or not it is pleaded.

Similar to presidential immunity, 3 member of Parliament so long as he continues as a
member of Parliament has his person protected. However, his immunity does not extend
to acts done in private capacity. Under section 5, he is not liable to be arrested even in
respect of acts done in private capacity, if he is proceeding to, in attendance or returning
from any meeting or sitting of Parllament. The reference to Parliarvent in every such
section indicates that limited immunity conterred on the person of a member of
Parliament has more to do with the sanctity attached te the institution of Parliament than
the holder of the office himself.

In contrast, there is no specific provision conferring iImmunity on the person of Judicial
officers. The limited immunity granted to person of members of parliament “proceeding
to. ar in attendonce af, or returning from, any meeting or sitting of Parfioment” does not
find expression in relation o judicial officers.

T
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164,

163.

However. a limited form of functional immunity atiaches to members of the ludicial
Services Commissian (wha are Judges of the Supreme Court under Articte 1110 (1) of the

Canstitution, so long as they perform their functions in good faith,

“Np suit or pracesding shall lie ogoinst the Chairman, Member or
Secretary or Officer of the Commission for any lawful act which in good
faith is done in the performance of his duties or functions as such
Chairman, Member, Secretary or Officer of the Commission.”

It j& seen that the framers of the 1978 Constitution had vested the pinnacle of each arm
of the Government with absolute immunity from judicial process in respect of official
acts/ ombsslons: the President g President was granted absolute immunity, the
iegisiative process and the legizlation enacted by Parliament was immune irom judicial
review and there is no process put in place to review acts or omissions by the Judges af
the Supreme Court. This was a deliberate constitutlonal device to ensure continuity of the
executive, legistative and judicial functions of such persons/bodies without impediment,
in order to ensure dignity attached to same. In so far as the President was concerned,
immunity from suit in respect of acts performed qua President, was designed to protect
the State, more so as the President was elected by the people to exercise executive
power including the Defense of Sri Lanka, and as such conferring such immunity was

paramount to protect the very existence of State.

The 1978 Constitution in its basic scheme has granted a degree of immunity Lo the holders
of such office. The only form of accountability was removal from office. The power to
remove was vested in each other's spheres. If absolute iImmunity attached Lo the office
was to be abused, the haolder of such effice would risk his removal from office by the

process of impeachment or by the people 2t an election; in the case of Parliament, this

-



mrany dissohition This resonsbes wnib ihe observation made by His Lordship lustice
sharvananda that " The rationale of this principle 1= thial persons oocupying such o siap
office should not be emenoble to the jurisdiction of any but the representatives of the
people, by whom he might be impeached ang be removed from office, and that once he
has ceased ta hold office, he may be held to account in proceedings in the ordinary courts

of law.”

Absolute ouster from judicial review envisaged in terms of the Constitution

164

It 15 also pertinent to note that apart from the immunity from suit conferred on organs of
government as referred to above, the Constitution has also ensured a complete custer ol
judicial review by courts set out under the Constitution, in terms of the following

provisions of the Constitution:

Article 80{3)

Where a Bill becomes fow upan the certificate of the Presfdent or the Speaker, 0s the cose
may be being endorsed thereon, no court or tribunal shall inguire into, pronounce upon or
in any manner call in guestion, the validhity of such Act on.any ground whatsoever.

Article B1(3)

The Speaker shall endorse on every resolution passed in accordance with the preceding
provisions of this Article a certificate in the following farm: —

“This resalution has been duly passed by Parlioment in occordance with the provisions of

Article 81 of the Constitution.”

Every such Certificate shall be conclusive for all purposes ond shall not be guestioned in
any cowrt, and no court or tribunol shall inguire into, or pranounce wpon or in any manner

call in question, the vaildity of such resalution on any ground whotsoever,

b



Article 154F [2)

if ony question arises whether any malter is or fs not @ matter as respects which the
Governar Is by or under this Constitution required ta act in his discretion, the gecision of
the Governior in his discretion shall be fina! end the validity of onything done by the
Goveinor sholl nat be colled in guestion In.any Court on the ground thot he ought or ougfit
not hove acted on his discretion. The exercise of the Governor's discretion shall be on the

President’s directions

Article 154F (3)

The guestion whetfer any, and if 4o what, odvice was tendered by the Ministers to the

Governor sholl nol be, Ingquiired Inro in any Cowrt,

Article 154) (6)

A Proclamation under the Public Security Ordinance or the law for the time being relating
to public security, shall be conclusive for all purposes and shall not be questioned in any
Court, and no Court or Tribunal shall inquire inta, or pronounce on, or in any monner coll
in question, such Prociamation. the grounds for the making thereof, or the existence af

those grounds or any direction given under this Article.
Article 154 L (6)
A Proclomotion under this Article shall be conclusive for ol purposes ond sholl not be

guestioned m any Court, and no Court or Tribunal shall inguire intg, or pronounce on, or

in any manner call in question, such Prociamation or the grounds for making thereof.

7

@



165,

168.

167,

Articie 154 R (8]

No Court or Tribunal shall inquire inte, ar groncunce on, or in ony monnes enterin,
determine or rule upon, ooy guestion reloting to the adequocy of such funds, or gy

recornmendolionmode, o wiraple formulgted by, the Commigsign.

As such, it Is respectfully submitted that the scheme of the Constitution both at the time
of promulgation by Article BO{3) and subsequently by amendments including the
Thirteenth Amendment ta the Constitution that introduced Articles 154 F (3], (3], 154())
(6], 154(L}(6) and 154 R {8) clearly envisaged the judicial power being redelined by
Parliarnent and Your Lordships’ Court has in the Special Determination In In Re the
Thirteenth Amendment to the Constitution held that such a process was permissible

without attracting 2 Reforendum by the people

It is evident therefore from the foregoing analysis that the jurisprudence evolved by Your
Lardships' Court has clearly established that, notwithstanding the immunity froem suit
conferred on the office of President, any official act or omission by holder of such office
could be impugned before Your Lordships' Court either directly or through a collateral
challenge.

Therefore, in summary, the Tollowing is refterated in respect of Article 35 in Cause 5;

a) The holder of the office of President enjays immunity from suit in respect of all
acts or omissions, whether private or official matters dope by him during s
tenure of office, although such immunity will not preclude actions against a former

President in respect of acts done by him during his tenure of office.

78
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c)

d)

el

Institution of civil and criminal actions against the President are tempararily
suspended until the person ceases to hold the office of President, subject to the
proviso that the period of suspension will not he considered in computing time

limits or prescription relating to such actions.

Article 35 shields the doer and not the act. Thus, the burden of proving the validity
of any act of the President will be on the person who relies on such act to justify
his own conduct. In the event the President’s act is found ta be invalid, the court
may deem it vaid.

The process of impeachment provided In terms of Article 38 [2) read with Article
129 {2) of the Constitution ensures that any allegation of Intentional viclation of
the Constitution by the President would be subject to inquiry by the Supreme
Court.

The scheme of the Constitution has conferred immunity from suit in similar vein
in respect of the legislature and judiciary in order to facilitate the functioning of
these institutions and the persons holding such office, subject to the checks and
balances set out within the scheme of the Constitution,

A further manifestation of immunity from suit has also been provided to organ of

povernment within the scheme of the Constitution In terms of ouster dauses in

the Constitution.
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without any check by any organ of government inciuding the judiciary, was rejecled.

“The Constitution does not attribute any unfettered discretion or authority
to ony orgen or body estoblished under the Constitution, Even the
immunity given to the President under Article 35, hos been limited in
relation to Court praceedings specified in Article 35{3} Morepuer , the
Supreme Court has eatertained and dedided the guestion in refotion te
Emergency Regulations made by the President [Joseph Perero Vs Attarney
Generol {1992 SLR pg 199)] and Presidentiol oppointment (Silva Vs
Bandaronoayeke(1997 1 51R pg 82/,

By the envisaged 18" amendment, the Constitutional Council is clothed
with unlimited and unfettered immunity on thefr decisions,
recommendations and approvals. If such immunity 5 given to Lhe
Constitutional Council, it would in effect be elevated to a body that is not
subject to law, which is inconsistent with the Rule of Low.™

In the above context, it i respectiully submitied that the contention before Your
Lordships Court in the Special Determination on the Bill titled the Eighteenth Amendment
to the Constitution'' where |t was proposed to confer total immunity on the

Constitutional Coundil in perpetuity and permitting the Constitutional Counctl to function

In fact, Your Lordehips in the said Eighteenth Amendment Determination observed thus,

Beefen/ 12,14,22,23,24,29,36, £2002 Supreme Court Minutes of 3" October 2002 {Decisions of
the Supreme Court of 5ri Lanka Volume Vil)
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in the above circumstances, it is respectiully submitted that the Eighteenth Arendment
Determination referred to above anly fortifies the contention that the immunity from suil
conferred on the holder of the office of President, which in fact prevsiled prior to the
Nineteenth Amendment to the Canstitution and which is to be reintroduced In terms of
Clause 5 of the impugned Bill |s |ustified and ooes not violate any of the provisions of the
Constitution, including entrenched provisions, and the rule of law. Therefore, these

provisions do not attract a referendum by virtue of Article 83,

Clause 6 of the Bill - Repeal and replacement of Chapter VIIA (The Executive - Parliamentary

Counchl)

8 N

172

The propesed amendment seeks to repeal and replace Chapled VILA of the Constitutian,
This in effect would redefine the Constitutional Council and replace the same with a
"Parliamentary Council’ in the same manner as it was under the Eighteenth Amendment
to the Constitution. The said Parliomentary Council will be respensible for making
ebservations pertaining o appointments to various, specified posts and Commissions as

will be examined in detail below.

Counsel for Petitioners were heard to say that they were not challenging the compaosition
of the Parliamentary Council nor were concerned with the transfer of its powers from one
body of the Executive to another body within the Executive itself. However, they
expressed concern at the manner in which the Parliamentary Council is mandated 1o
perform its functions, le. by forwarding observations to the President an his nominees for
appaintment of persons to the offices and institutions referred to in the Schedules to
proposed Article 414,

a1
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The Petitioners argued that these “chservations” were not binding on the President and
therefore could be wilfully disregarded by the President in making appointments to the
superior Courts, the Commissions and the office of Attorney Generai. The main toncern
of the Petitioners as articulated in their submission was that this clavse would adversely

affect judicial appointments and thereby erode the independence of the judiciary.

It is respectiully submitted that the Petitioners contention is entirely baseless and without

mefit for the Tollowing reasons:

{a} This elause makes it mandatory for the President to seek the observations of the
Parliamentary Council prior to making any appointments to the Superor Courts,
The President, being a creature of the Constitution, is therefore obilged to
consider the observations made by the Parliamentary Council (which g ale a
cregture of the Constitution), prior to making aay (udicisl appolntments and

therefore cannot lightly disregard the same.

b} Considerations of comity require that there should be cooperstion and
censultation between the organs of Government in making appointments to the

Superior Courts by the President.

Fernando 1 in Silva v Bandaranayake and others [1997] 1 5LR 92 at page 94 held:

“Admittediy, Article 107 confers on the President the power of
making appaintments to the Supreme Court, and does nol expressiy
specify ony qualifications or restrictions. However, considerations
of comity reguire that, in the exergise af thot power, there should
be cooperation between the Executive and the Judiciary, in order ta
Julfil the object of Article 107,

¥



Aport from considerations of comity, those oppoiniments are af
such ¢ nature that co-operation between the Executive and the
dudiciary s vital, The President, naturally, would be onxious to
appaint the most sultable person ovailabie. But it is not COsY, except
In broodly stated terms, to speli cut the quolifications needed for
high judicial affice, nor ts it easy to determine with any degree af
certainly whether a person has all thase qualifications, The Chief
dustice, as the heod of the Judiclary, would undoubtedly be most
knowledgeable about some aspects, while the President would be
best fnformed about other aspects. Thus co-operotion hetween
them would, unquectinnghly, easure the best result OF course, the
manner, the nature and the extent of the co-cperation needed are
left to the Preswent ond the Chief Jdustice, ond this may very
depending on the circumstonces, inciuding the post in question.
Constitutional lew and proctice are pot static Whatever the
position earlier, prima facle by 1994 there hod developed o
practice, in proof of which Mr Goanesekera relied on the
explanation given by 5. N. Sifva, P/CA, as he then was, to the
question “what is the process by which fudges of the higher courts
are selected?".

"Under the Constitution the President af the Republic has the sole
prerogative to appoint Judges of the High Court. the Court of Appeal
ond the Supreme Court. In practice ludges are selected through a
process of nemination by the Chief Justice, the Attorney-General
and the Minister of justice,” (emphasis added] DANA Vol XX, Nas,
1-4, Jon-April 19949.%
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[c] The President’s discretion of appointing judges to the Supreme Court is not

absolute,

Fernanda J. in Silva v Bandaranayake furtner observed ai page 95,

“The leamed Attorney-General submitted that the President In
exercising the power conferred by Article 107 hod o “sole
discretion”. | agree with this view. This meuns that the eventual act
of appointment is performed by the President and concludes the
process of selection. It olse means thot the power i neither
untrammelied nor unrestrained, ond ought to be exerciseg within
limits, for, as the learned Attorney-General saig, the power s
discretionory and nat absolute, This is obvioys. If, for instance, the
President were to appoint a person who, it is later found, had
passed the oge of retirement laid down in Article 107(5),
undoubtedly the appointment would be flowed: becouse it is the
will of the People, which that provision manifests, that such a
person cannot hold that office. Article 125 would then require this
Court, in appropriate proceedings, to exercise its judiciol power in
order to determine those questions of age and ineligibility, Other
instancies which readily come to mind are the appaintment of a non-
citizen, a miner, a bankrupt, o person of unsound mind, @ person
who is not on Attorney-at-Low or who has been dishorred, or o

person canvicted of an affence invoiving moral turpitude.
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in cormmcn with Courts In other demctracies fsundsd prthe Rile
af Low, this Court hos consistently recognised that powers of

gppaintment are not gbsolute!”

{d} Independence of the Judiciary is guaraniead by virtue of the Gath of office taken

by every Judge upon assuming office.

{e) independence of the Judiciary is also guaranteed by ensuring security of tenyre
far Judges of the Superior Courts and their salaries and pension entitlements

which cannot be reduced.

Therefore, the contention of the Petitioners that the President has "unfettered
discretion” in the appointment of the Judges of the Superior Courts and the same i a

threat to the “independence of the judiciary” is entirely misconceved.

It is further submitted that the manner of appointment alene cannot be the yardstick by
which one should measure the independence of such offices and institutions including

the judiciary.

In a system of checks and balances, the manner of removal of the Chief Justice and the
ludges of the Superior Court should also be considered, in ascertaining if the scheme
envisaged by the Bill erodes the independence of the judiciary. It is notable that once
appointed, judges enjoy security of tenure and the process of remeval from office as
provided in Article 107 requires a procedure involving both the Executive and the
Legislature. Removal from office, therefare, cannot be effected unilaterally without the
sanction of Parliament. Where one organ of government I5 subject to the checks and
balances by the other two organs of government, acting in collaboration, there can be no
erosion of judicial independence, imespective of the manner in which the appointments

are sought to be made.



178, It must be noted that Article 4 (b) stipulates that "the executive power of the Peaple.
including the defence of Si Lonka, shall be exercised by the president of the Republic
elected by the People”. The Supreme Court has been of the consistent view that the
People are the repository of Executive power and thal such power is exefcised through
the President, and thal though the methodology used in the exercise of such power may,
in accordance with legislative policy, be subject to change, this would not amount to an

erosion of the executive power of the President

179. When the Seventeenth Amendment to the Constitution' came up for Specal
Determination before the Supreme Court in 5.C.5.D 06/2001, Your Lordship's Court
abzerved that the establishment of the Constitutional Council places 3 restriction on the
discretion wested in the Precident and the Cabinet of Ministers. Your Lordship's Court

howewver held that;

*aAlthough, there is @ restriction in the exercise of the discretion hitherto
vested in the President, this restriction per se would not be an erosion of
the executive power by the President, so os to be inconsistent with Article

3 recd with Article 4(b) of the Constitution.”

180,  Inview of the fact that the aforesaid provisions pertaining to the Parliamentary Council
are identical to those contained in the Eighteenth Amendment, which were later
repealed by the Nineteenth Amendment to the Constitution, it is submitted that the
determination of Your Lordship’s Court in connection with the Seventeenth
Amendment and the subsequent Eighteenth Amendment to the Constitution would
apply. In both the said Special Determinations, Your Lordship's held that the said

“ oD RAIE0T Supreme Tt Minutes of 217 Sestember 2001
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amendments did not require 3 referendum. Ag such, it §e submitted that this clase
would not be inconsistent with Article 3 and 4(b) of the Constitution and would

therefore not attract 2 referendum.

It was also submitted that the composition of the Parliamentary Council does not in any

way affect the sovereignty of the Peopie as reflected in Articie 3 of the Constitution.

It is submitted that the Prime Minister 15 the Member of Parilament who commands the
canfidence of Parliament. He thus possesses the confidence of the majority of the
Members of Parllament and the Leader of the Opposition, naturally commands ihe
confidence of the Members of Partlament in the Dpposition. The Constitution imposes no
bar on a Member of Parliament from expressing his views to the Prime Minister or the
Leader of the Opposition with regard to any proposed nominees to the Parliamentary
Council, Simidarly, there s no Constitutional har on the Prime Minisier and the Leader of
the Oppasition secking the views of Members of Parliament with regard to the same. In
tnose circumstances, the will of the majority of the Members of Parllament would be

considered by the Parliamentary Council.

As such in the above contest, it is relevant to note the views of the Supreme Court In Re

the Eighteenth Amendment to the Constitution™ where Your Lordships Court opined
this:

“On a considerotion of the totolity of the provisions dealing with the
establishment of the Parllamentory Council, it is abundantly clear for the
reason aforesafd that the proposed amendment s only o process of
redefining the restrictions that wgs ploced on the President by the
Constitutional Coundil under the Seventeenth Amendment in the exercise

of the executive power vested in the President, which is inalienabie”

EAC/EDAIL/2010 5C Mimutes of 31% ugust 2010
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L&, Forufying this position, the Supreme Court in Re the Nineteenth Amendment'® Lo the

Consiitution optned thuos;

“The President must be in o position ta manitor or give directions [o others
whe derive authority from the Fresident in relation ta the exercise of his
Executive power, Failure (o do so would lead to o prejudicial iImpact on the

sovergigaly of the People.

1B5. In the above circumstances, the substitution of the Constitutional Councll  with the
Parliamentary Council in terms of the above provisions of the Bill, which only results in
the manner of the exercise of the sovereignty does not have a prejudicial impact on the

sovergignty of the people,

1B86. In the above context, Your Lordships attention is drown to the majority view of Your

Lardships, in Re Thirteenth Amendment to the Constitution™ at 5.324-325:

“in our view, Article 4 sets out the agencies ar instruments for the exercise
af the sovereignty of the People, referred to in the entrenched Article 3. it
is olways open to change the agency or instrument by omending Article 4,
provided such amendment has no prejudicial impact on the sovereignty af
the Peaple. ....... 50 long as the sovereignty of the Peopie is preserved os
required by Article 3, the precise manner of the exercise af the sovereigniy
and the institutions for such exercise are nat fundomental, Article 4 does
not define or demarcaote the sovergignty of the People, It merely provides
one form and manner of exercise of that sovereignty. A change in the
Institution for the exercise of legislative or executive power incidental to
that sovereignty cannot ipso facta impinge on that sovereignty.”

W RC/S0SS 6, 1,8.9,10,04,15,16,17,19/2005, 5C Minutes of 1% 2™ and 6% April 015
HI9BT 25U 312 @324
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187. In Re 19" Amendment to the Constitution'”, Sarath N Silva CJ observes that;

‘The powers of government are seporated os in most Constitulions, but
unigue fo our Constitution is the elaboration m Artroies 4 (a), (&) ong (€
which specifies that each argan of government chall exorcize the power af
the Peaple attributed to that organ. To moke this point cleorer, it should be
noted that subparagraphs (a), (b) end (c) not only state that the legisiative
power (s exercised by Parlioment; executive power s exercised by the
President and judicial power by Parfioment throvgh Courts, bul afsa
specifically stote in each sub parograph thot the legislative power “of the

opic” shall be cxcrcised by Parlioment; the executive power “of the
People” shall be exevcised by the President and the judiclal power “af the
Peaple” shall be exercised by Porfioment through the Courts. This specific
reference to the power of the People in each sub poragraph which relates
to the three grgans of government demaonstrotes that the power remains
and continues o be reposed in the People who are sovereign, and irs

exercise by the particular argan af government being its custodian for the

time being, is for the People.”

1BB.  In this backdrop it would be pertinent to examine the changes envisaged by the proposed

amendment. New Chapter VIl In Clause 6 of the Bill reads thus:

BLCISDT1, 13, 15,16,17 18,16 A0, 21,75,26,77,28,30, 91,32, 33 34 35 738 394052002, 5C Minutes of 1% and 3

Dectober 2002
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S18 (1 e Chalrmen and members of the Uammissions referred to i Schehre §

o N S HE A S o I

to this Articke angd the persons 1o be appoipted to the gftices referred to in
Part | and Part )l of Schoedule I 1o this Article shall be appointed 1o cuch
Commissions and such offices by the President. In making such
appointments, the President shall seek the observations of a
Parliamentary Council (hereinafler referred to as “the Council”),

comprising—

{a} the Prime Minister;

(B} the Speaker;

{c} the Leader of the Opposition;

{d}  anominee of the Prime Minister, who shall be a Member of
Parilament; and

(e 3 nominee of the Leadér of the Cpposition, who <hall be a

Membor of Parlisoment:

Provided that, the persons appointed In terms of sub-paragraphs (d) and
(e} above shall be nominated in such manner as would ensure that the
nominees would belong to communities which are communities other
than those ta which the persons specified in paragraphs (2), (b) and (¢}
above, belong.

SCHEDULE |
The Election Commission,
The Public Service Commissian,
The National Police Commission
The Human Rights Commission of Sri Lanka.
The Commission to Investigate Allegations of Bribery or Corruption.
The Finance Commission

The Delimitation Commission,

T .""I lll_‘_\- = o L




SCHEDWLILE N
FART |

1 The Chief Justice and the Judges of the Supreme Court

Z. The President and Judges of the Courl of Appeal.

3 e Members of the Juoicial Service Commission, other than the Chairman.

PART NI

1. The Attorney-General,

Z. The Auditor-General.

3. The Parlipmentary Commissioner for Administration (Ombudsman),

4, The Secretary-General of Parliament.

112, The composition of the Parliamentary Councll differs from that of the

Constilutional Councll as s apparent when considering Arlicle 41A {1} uf the

present Constitution, which reads as follows:

41A.(1) There shall be a Constitutional Council {in this Chapter referred to as the

"Council”) which shall consist of the following members: -

fa)
(b}
()
{d)
(e}

the Prime Minister;

the Speaker;

the Leader of the Opposition in Parliament;

one Member of Parliament appointed by the President:

five persons appoirted by the President, on the namination of both the
Prime Minister and the Leader of the Opposition of whom twe persons

shall be Members of Parliament: and

a1




i) ane Member of Parfiament nominated by agreement of the majority of
the Members of Pardiament belonging to political parties or
independent groups, other than the respective political parties or
independent groups to which the Prime Minister and the Leader of the

Opposition belong, and appointed by the Presigent.

Compaosition

1E9.

L9

193

194,

The composition of the Parliamentary Council would In terms of the Bifl be composed
solely of Members of Parliament. There is no provision to appoint “persons of eminence
and integrity who hove distinguished themselves in public or professionél life and who are
not members of any political porfy. ™ (Article' 41 A [5) of the present Constitution)

it 15 respectfully submitted that Members of Farliament are, elected by the people and

have a mandate given by the peopie to carry out the will of the people,

The proposed Parllamentary Councll would consist of 5 members as opposed to ten

members of the Constitutional Council,

Article 414 {4) stipulates that;

“In nomingting the five persons referred te in sub- paragraph (e) of
paragroph (1), the Prime Minister and the Leader of the Opposition sholl
consulf the leoders of political parties and independent groups represented
in Parligment so as to ensure that the Constitutional Coundil reflects the

pluralistic character of S¢ Lankan society, including professional and sociol

diversity.”
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193, The Pasllamentary Councll in the proviza to Clause 414 nrovides for diversity in terms of

carmmunity;

“Provided that, the persons appointed in terms of sub-paragraphs {d) and
fel above sholl be nominaled in such manner as would ensure thot the
ROMinees Wolld befang to communiiies which are communities ctner thon
thase to which the persons specified in paragraphs (o}, (b} and (¢} above,
belong"™

194, Articke 41A {T) of the Constitution provides as follows;

"One Member of Parlinment nomingted by ogreement of the majority of
the Members of Porlioment belonging te golltical parties or independent
groups, otiver tharn the respective politicol parties arindependent groups to
which the Prime Minister and the Legder af the Opposition belong, and
appainted by the Fresident.”

195. Clause 41A {9) of the Bill provides that;

"Where the Leader of ony recognized political party represented in

Farligment desires to propose the name of any person for oppointment os

Chairman or member of @ Commission referred to in Schedule | to
paragroph (1) of this Article, he may within o period of one week from the
date of the President seeking such ohservations of the Council, forward to
the Speaker the name of any person in relation thereta. The President moy

fake such names info consideration when making such appointments.
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Removal of Members

196.  While the tenure of the Parliamentary Council will not be affecied by a prorogation of

197,

1458,

Parliament, powers of remaval of members lies with the President,

Clause 41 A | 7) of the bill provides as follows;

“[7] The tenure of the Council constituted under this Article sholl extend for
such period os specified in paragraph (2] of Articie 62 ond such tenure shaif
not be affected by ony prorogation of Parliament in terms of Article70:

Provided that, the persons appointed oz nominees of the Prime Minister
and the Leader of the Opposition respectively, may during such tenvre be
removed by the President ar in the event of on incopacity of such nominege,
the President may reguire the Prime Minister or Leoder of the Opaosilion,
g5 the cose may be, fo nominete toking into cansideration the criterng
specified in the proviso to porggraph (1), another Member of Parliament to
be his nominee in the Council. In such an event, the Member of Parffament
naminated to fill the vaconcy created by either removal or incapocily, as
the case may be, shall continue as member of the Council only for the
unexpired period of the tenure of the member for whose vaconcy he was

namingted. "

Under the present Constitution, Members of the Constitutional Council hold office for &
period of three years unless he resigns or both the prime minster and the Leader of the
Opposition form an opinion that such member is physically or mentally incapacitated and
is unable to function further in office or is convicted by a court of law for any offence
involving moral turpitude arif a resolution for the imposition of civic disability upon him

has been passed.
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194.

200,

Every member of the Counici! gppainted urider sub- parogriphs [d), (e} ond
(f) of paragraph (1), shall hald office for o period of three years from the
dote of appointment unless the member eariier resigns his office by writing
addressed to the President, is removed from affice by the President on both
the Prime Minister and the Leader of the Opposition forming an opinion
thot such member s phvsically or mentally incapacilaled and &5 Lhoble 1o
function further in office or is comvicted by a court of law for any affence
involving maral turpitude or I a resolution for the imposition of civic
disability wpon him has been poassed in terms of Article 81 of the
Constitution or is deemed to hove vaceled his office under paragraph {7) of
Article 41e.

The above provisions seek to re-introduce the Madiamentary Council which was originally
enacied under the Eighteenth Amendiment (o the Constitution, As such the provisions o
the said Clause has no prejudicial impact on the sovereignty of the people more so as the
person’s and institutions functioning are all amenable to judicial review in the
performance of the powers, functions and duties conferred on the sald institutions by the
Constitution,

As such it is respectfully submitted that the reintroduction of the Parliamentary Council
into the constitutional scheme in terms of clause 7, while only redefining the institution
that places certain restrictions on the President pertaining to the exercise of executive

power is incidental to sovereignty and cannot Ipse facto impinge on that sovereignty.
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Clause 7 of the Bill — Repeal and replacement of Chapter Vil |Executive — TI'{I Cabinet of

Ministers)

401.

By this Clause, Chapter VIl of the Constitution titled Cabinet of Ministers within the

Executive arm of the State, as was amended by the Nineteenth Amendment to the

Constitution in 2015 is sought to be repealed and Chapter VIl as It stood prior to such
Amendment is reintroduced od verbatim. However, Your Lordships may be pleased to

see that, in this process, several of the provisions of Chapter VIIl of the Constitution under

the Nineteenth Amendment are retained, albeil numbered differently, as evident from

the Table below and, as such, submissions will be made only in respect of those pravisions

which stand amended and revert to the pre-2015 position,

Proposed by Content ' Curremnt Difference under
208 | position as 204
I per 194

Article 42 The responsibility of the Preasident Article 33A | None ]
ta Parliament

Article 43({1) The Cabinet of Ministers I:h-EFE.ET[] Articie 42{1) + | None
with direction and contral of | Artice 42(2)
government  and s collective
responsibility and answerability to |
Parliament

.Ewl:ll:le -1-3{2] _'TI‘FE Hﬂﬁ'ﬁfﬂ shall |:|E a ME'I‘I'J’I:I-Hr | Article 42(3) | Reversion to pre-194

frg

.:»EFﬂ

LI -L--a-n.n.-.“

Hﬁdmﬂ‘;htﬁmm

=i

position by including

proviso  that

President shall

continue In  office

o6

the |
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notwithstanding the |

LA dissolution  of the
L - ! Cabinet of Ministers
Artl:le 43{3] Appaintment of the Prime Minister | Article 42(4) None
. ﬁu‘tll:le 44{1) The power of the President to | Article 43(1] + | None
| determine the number of Ministers, | Article 43(2)

assign subjects and functions of
Ministers and appoint the Cabinet
af Ministers

| Ministerial portfolios

Reversion to pre-194
pasition

President can hold

The pnwef o th Fidnnt In. -!t

Atﬂcle 43(3) None
any time, change the assignment of
subjects and functions and change
the composition of the Cabinet of
Ministers
Atticle 45 to|Artideas | Exercise  of  the
-3-‘:":;:‘-'}:;- = e L R
L) R IS 1 ' President’s power of
bz inet of | | sppointment  and
i 8 2 i.:'.u 2 .";'-lh_-g'l ; ol 3
-,f.-f_f_ s ects assignment, "in
ol f‘.r?;'e X : _", consultation with the
,. “ : ; ;"T T Prime Minister,
B = RS 4 b e e NP
W © |where he considers
.;.. - : _-?“ i H.I I : tﬂ-
‘ £330 S be necessary” instead
i - R B of “on the advice of
e et R AT the Prime Minister” |
e e e : |

@

that the
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Article 46

The power of the President to
appoint Deputy Ministers to assist
the Ministers of the Cabinet of
Ministers and delegation of powers

‘and duties to such Deputy Ministers:

by any such Minister

Article 45




gt T ol Tl T Con

the advice of the
Prime  Minister” in
appointing a Minister
of the Cabinet of
Ministers during the
Intervening period

Dissalution of the Cabinet of

MNone

Je0




T

w
El 0500T20 5
Lo
PN
e > =T = to certain offices and |
. Institutions fram
being deemad to be
departments of |
Al : 9% ; Government and the
AR Inclusion of the
Mational Audit Office
therein
| Article 53 Regulrement that every ';-:E-rsun Article 53 None =
appointed to any office under this
| Chapter takes and subscribes the
| oath, or makes and subscribes the
affirmation set out in the Fourth [
I— Schedule

208

Tha Inclusion of a proviso in Article 43{2] that the President snall continue in office
notwithstanding the dissolution ot the Cabinet of Ministers was the position as it was
prior to the Nineteenth Amendment. Your Lordships may be pleased to see that the
provisions pertaining to the dissolution of the Cabinet of Ministers as presentiv contained
i Article 48 and proposed a5 Article 49 in the instant Bill pre-suppose that the Prasident
will continue 1o function |n office even after the dissolution of the Cabinet of Ministers,
since he s empowered thereunder to appoint a new Prime Minister ana other Ministers
and Deputy Ministers. Therefore, the sald proviso brings about consistency Detween
provisions of the Constitution and serves to erase any ambiguity. Far from impinging on
entrenched provisions, this amendment affirms the Sovereignty of the People under

Article 3 read with Article 4(b).
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203,

204,

205,

Article 44{2] as proposed in the Bill enables the President to once again assign to himsetf
subjects and functions and Ministries a5 was the position fram the commencement of the
1978 Constitution until the enactment of the Nineteenth Amendment in 2015. In this
regard, Your Lordships may be pleased to see that since Article 4{b) reposes in the
President the Executive power of the People, including the defence of Sri Lanka, he is the
Commander-in Chief of the Armed Forces In terms of Article 32 and he is also the
autharity solely empowered to declare war and peace under Article 33. Even when Clause
11 of the Bill re the Nineteenth Amendment ta the Consiitution sought to recognize the
Prime Minister as the Head of the Cabinet of Ministers, Your Lordships in Special
Determination SC.50 Mos.4-19/2015 frowned on this provision as it was viewsd a: a
relinguishment of the Executve power of the President and, thus, a wiolation of Article 3,

Theretfore, an amended provision was introduced at committee stage as &rticke 42(3),

It stands to reason that the President, as a Member of, and mare so, as the Head of the
Cabinet of Ministers, should be in a position to hoid not enly the subject of defence but
any cther Ministerial portfolio, il he so desires. In this light, proposed Article 44(2) not
only brings about consistency within the Constitution, but also enhances the Sovereignty

of the People and, as such, does not attract the application of Article 83

The only difference between Article 45 a= proposed in the Bill and the corresponding
prevision in the Constitution as it presently stands, je. Article 44, is that, in appointing
Ministers who are not Members of the Cabinet of Ministers, the President ic reguired to
act from time to time, "in consultation with the Prime Minister, where he considers such
consultation to be necessany” instead of "on the advice of the Prime Mindster”. Since the
former expression i what is used in proposed Article 44 and current Article 43 in relation
to the appolntment of Cablnet Ministers, It s not cbnoxiocus to the scheme of the

Constitution and certainly doss nol impings on sny entrenched provisions. The add itional

101

(oL



206,

207.
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element of discretion found in the phrase “where he considers sueh consultation to be
necessary”, further enhances the Executive power of the People via the President. It is

2/50 a reversion to the position as it stood prior to the Nineteenth Amendment.

Likewise, where Article 46 as proposed in the Bill in refation ta the appointment of Deputy
Ministers s concerned, the anly difference between the provisions thereof and the
corresponding previsions in the Constitution as it presently stands, ie. Article 45, |5 that
the President is required to act from time to time, "in consultation with the Prime
Minister, where he conslders such consultation to be necessary” instead of “on the advice
of the Prime Minister”, The foregoing submissions with regard to proposed Article 45 are

relevant here as well and, therefore, the provisions of Article 83 are not attracted.

Article 47 a5 proposed in the Bill restores the position as it was prior to the Nineteenth
Amendment to the Constitution. Accordingly, one change is the repeal of the limit on the
number of Ministers who may be appointed. Thus a restriction on the exercise of
Executive power of the People by the President is thereby taken away and it cannot be
sald that this results in an adverse impact on any entrenched provisions of the
Constitution, Although the Petitioners may argue that this amend ment imposes a burden
on public finance, it is evident from the provisions of Article 456(4) read with Article 46(5)
a5 they stand currently, and from the practical experience of its implementation that the
formation of a National Government by the recagnized political party or independent
group who holds the majority in Parliament and even a party or group which has only one
elected Member in Parllament i sufficlent lo overcome the huidle of the numerical
limitation Imposed on the number of Ministers. Therefare, the said restriction hias not
achieved and will not achieve the desired objective. Another change In the status qua 5
the absence of 3 reference to the formation of a Natienal Government. Since the anly
purpose served by this reference was its role in creating an exception 1o the reguirement
of a maximum number of Ministers, there is na longer any necessity to retain such
reference in view of the removal of that limitation, Farmation of coalition zovernments
which in effect is what is contemplated by 2 “National Government™ as per the meaning

T
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208.

209,

glven to it under Article 46(5], s in no way hampered by the mere removal of 3 reference

1o same.

The other significant amendment envisaged by the proposed Article 47 is the removal of
the Prime Minister by the President.  This provision is a reintroduction of Article 47
which was introduced in the 1978 Constitution. Considering that the Constitution
provides for the removal of other persons who hold office under it, including the
President and the Chief Justice, the highest offices in two out of the three organs of the
State, ie. the Executive and the Judiciary respectively, there is no justifizble reason as to
why the Prime Minister should be the only person who cannot be remaved, Further,
proposed Article 43{3) corresponds to Article 42{4) under the Canstitution as it stands,
thereby continuing to require that “The President shall appoint as Prime Minister, the
Member of Parliament wha, in the President's opitdon, is likely to command the
confidence of Parliament”, The appointing suthority of the Prime Minister and the
aualification to hold such office being thus articulated, it is only correet that the aut nority
for remaving the Prime Minister be also articulated In an unambiguous manner, Even
though the provisions of the interpretation Ordinance, No.21 of 1901 as amended does
not apply to the interpretation of Constitutions, the power of the President to both
appoint and remove the Prime Minister is consonant with section 14(f) of the Ordinance
which states that "for the purpose of conferring power to dismiss, suspend, or reinstate
any officer, it shall be deemed to have been and be sufficient to confer power to appoint
him". Further, this amendment brings about an impartant check on the Legislature by the
Executive as it shouid be in a heaithy democracy, and thus enhances the Sovereignty of
the People, Far from impinpging thereon,

Proposed Article 48 also restores the pre-Nineteenth Amendment status, with regard
to the continuation of the Cabinet of Ministers, even after the dissalution of Parllament.
There |s no question that this should be the case, particularly, in view of the ahservations
of Wsnasundera 1 In the dizsenting Judgment in Be the Thimeanth Amendmsnt
Oetermination {1987} 2 SrLR 312 2t 241, re-affirmed in the 5C S0 Nos 4 19/20
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210.

"It is quite clear that the obove provisians that the Cobinet of Ministers of
which the President is @ companent 15 an integral part of the mechanism
of Government ond the distribution sf the Execulive power ond any
attempt to by-pass it and exercise Executive powers without the valve and
conduit of the Cobinet would be contrary to the fundomental mechanism
and design of the Constitution, it could even be said that the exercise af
Executive power by the President is subject to this condition..The
provisions of the Canstitution amply indicate that there connot be o
Gowvernment without o Cabinet. The Cabinet continues to function even
during the Interregnum after Porlioment is dissolved, wunti! o new

Parfiament 15 surmmoned,”

However, by the proposed Article 48, the additional reguirermnent under the Mineteanth
Amendment, that the Cabinet of Ministers which continues to function after the
dissoluticn of Parliament shall comply with the criteria set out by the Commissioner of
Elections and not cause any undue influence on the General Election is sought to be
removed. However, the prohibition on the Cabinet of Ministers nor indeed anyone in
power from unduly influencing an election is already captured in other parts of the
Constitution and by law. For instances, under Article 1048(4)[a), the Election Commission
has the power during the periad of an election, to prohihit the use of any movable or
irnmaovable property belonging to the State or 2ny public corporation for the purposes of
promoting or preventing the election of any candidate or any political party or
independent group contesting at such election. Likewise, by virtue of the offences
created by the Parliamentary Elections Act, No.01 of 1981 in relation to undue influence
on elections held thereunder, there are sufficient saleguards Lo provenl any person,
including Members of the Cabinet of Minlsters from exerting such influence, Further,

withoul corresponding provisions clarifying what & mean! by “criteria el out by the
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Cammissioner of Elections”, not least because the Commissioner of Electigne & nat an

office that exists any longer and has been replaced by the Election Commissian and the
retention of this requirement gives rise to ambiguity. Furthermiore, the requiremaent for
the President to act “on the advice of the Prime Minister” in appointing a Minister of the
Cabinet of Ministers during the period intervening between the dissalution of Parliament
and the conclusion of the General Election s alsa not essential and carries little or no
consequence, certalinly none which impinge on entrenched provisions. Certainly, no
binding effect emanates from the inclusion of such phrase, as more fully explained in

forepoing submissions.

The anly difference between propesed Article 50 and the pravisions of Article 49 as they
stand with regard to the appaintment of Deputy Ministers I the requirement for the
President to act "on the advice af the Prime Minister” which is SOUEhL ta be removed. As
evident, this phrase has been consistently removed in the case of ail appointments made
under this Chapter, Therefore, for reasons articulated above, this does not attraet the

application of Article 83,

Chapter Vill as proposed by this Bill also repeals Article 51, under which EXPress provision
was made by the Nineteenth Amendment ta the Constitution far the appaintment of the
secretary to the Prime Minister. However, this is not a matter which results in ar
inconrcistency with any entrenched pravisions. Further. the office of the Secretary to the
Prime Minister is not a post which specially features in any other provisions of the
Lonstitution and was not even amaong the offices and institutions, such as the office of
the Secretary 1o the President, which the Nineteenth Amendment thought fit to

specifically exclude from being deemed departments of Government as per Article 52(4).

However, by the propesed committee stage amendments, provisians on the Secretary to
the Prime Minister as introduced by the Mineteenth Amendment to the Constitution are

sought 1o be retained,
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213.

214

Insofar a5 proposed Article 52 is concerned, sub-articles (1], (2) and (3) of the current
Article 52 remain unchanged. The first substantial amendment is the restoration of sub-
articles (4], [5) and (6) as was the case prior to the Nineteenth Amendment to the
Constitution, thereby Including provisions on filling a vacaney when the Secretary to a
Ministry ceases to hold office. Re-introducing provisions to cater 1o Secretaries ta
Ministries ceasing to hold office is by no means an infringement of any entrenched
provision, but rather a matter of procedure which enly seeks to address a lacunae and
bring in more clarity. The secand substantial amendment is that, as per proposed sub-
article (7] which replaces sub-article (4] of Article 52 as it stands at present, the office of
the Secretary to the President, the office of the Auditor Gereral the Human Righits
Commission of Sei Lanka, the Commission to investigate Allegations of Bribery and
Corruption, Finance Commission and Delimitation Commission are excluded fram being
odeemed at departments of Government, whilst the National Audit Offica is specitically
imcluded. These variations in what offices and institutions are and are not deemed to be
departments of Government is consequential 1o the propoted abolition of the
Constitutional Council and other Commissions. It is a reversion to the position as it was
prior to the Nineteenth Amendment, except that there is a reference to the National
Audit Office Instead of the department of the Auditor General. This is reflective of the
orevailing greund reality, le. the Auditor Generzal's Department having been abolished and
repiaced by the National Audit Office as per the National Audit Act, No.19 of 2018,
However, neither of these amendments attract the aoplication of Article 83,

It is respectfully submitted that insofar as the overall Impact of the aforesaid Clauses of
the Bill which touch upon the powers of the President and the Cabinet of Ministers are
concerned, there can be no allegation that such provisions give-unfettered powers to the
Executive and are, therefore, inconsistent with the Sovereignty of the Peaple. This is
primarily bacause Your Lordships have recognized that whzt the Prasident exercises ge

Executive power is ultimately 2 reflection of the Soverelgnty of the Feopla.
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215.

Amendment to the Constitution, it was cbserved!

“Mr. HL de Siva P.C submitted and correctly so, thot the twa
Constitutions of 5 Lonko of 1972 and 1578 are unique in proclaiming that
savereignty is in the Peaple and specifically eloborating the content of such
sovereignly, whilst in most Constitutions the term “soversignty” is used

only as descriptive of the power of the State...

The powers of government gre separated at in most Canstitutians, but
unigue to our Constitution Is the elaharation in Article 4fa), (b} and (c}
which specifies that each argon of government sholl exercise the pawer of
the Pepple attiibuted to that argan. Temake this point dlearer, it should be
noted thot sub-parcgraphs (o), (k) and (2] not only state that the legislative
power is exercised by Parfiament; executive power is exercised by the
President and Judicie! power by Parliament through Courts, but also
specificolly state In eoch sub parograph that the legisiotive pawer “af the
people” shall be exercised by Porliament: the executive power “of the
people” shall ke exercised by the President ond judicial power "of the
people” shall be exercised by Parliament through the Courts, This speaific
reference to the power of the People in eoch sub parogroph which rélotes
to the three orgons of government demanstrates that the power remains
and continues to be repased in the People who are sovereign, and jts
exercise by the particular ergan of government being its custodian for the

time being, is for the People.

Special Determination SCS0 Nos.11-40/2002 re the Bill titled the Nineteenth

1
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217,

-
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Therefore, executive power should not be identified with the President and
persanalized and shouwld be identified ot oil times as the power of the
People... Viewed from this perspective it would be @ misnomer to describe
such powers in the Constitution as “weppons” in the hands of the particulor

argan of government.”

In the Special Determination SC.50 Mos 4-19/2015 re the Bill titied the Ninsteenth
Amendment to the Constitution, part of the aforesaid dicta was cited and relied upan by
Your Lordships, Therefare, time and time again, the Prasident has been considered as the
agent of the People in the realm of Executive power and it is the erosion, as opposed to
the enhancement, of Executive power which has been determined to be 2 violation af the
entrenched provisions in Article 3 of the Canstitution. Hence, it is respectfully submitted
that the Clauses in this Bill which reinstate or reinforce the powers of the President In line
with the position as it stood prior 1o the Nineteenth Amendment in 2015 should be
viewed from that perspective, le. not merely as a strengthening of the power of the
President, bul as a strengthening of the Execulive power of the People gxerciging their
Sovereignty through him. Since the President is not the sole repository of Executive power
as determined by Your Lordships in SC.50 Nos.4-19/2015, it tollows then that powers
cenferred on the Cabinet of Ministers, which is also part of the Executive, should also be

subject to the same logic,

Accordingly, Clause 7 of the Bill which deals with provisions relating to bath
manitestations of the Executive, le. the President and the Cabinet of Ministers do not
attract the application of Article 83 of the Constitution. It is alsc respectfully reitersted
that, since the provisions of these Clauses are those which were amended by the
Nineteenth Amendment to the Constitution in 2015 without resort to a Referendum, any
attempt to revert to the stofus quo onles as Intended by the oroposed Twentieth
Amendment should not attract a Refarendum either, as per the yardstick set out by Your
Lordehips In the Specisl Determination In SCSD 8/2000 ro the Bil sitled Seventeanth
Amendment to the Constitution.
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218. It is also submitted that Article 53 in Clause 7 is proposed ta be amended at committee

stage by adding reference (e the affirmatian in the Seventh Schedule to the Constitution.

Clauses & to 12 of the Bill = Amendment to Articles 54, 56,57,61A and 61F of the Canstitution

Pubdlic Service Commission

Clause 8 of the Bill

219, This clause seeks to amend Article 54 of the Constitution, relating to the Public Service
Commission, by deleting the requirement that sppointment of members to the Public
Service Commission by the President should be on the recommendation of the

Constitutional Council

120.  Inthe proposed Committee Stage amendment:
the requirement of a minimum of number of members has been included.
- The maximum number of members remains as nine.
- the fact that the President’s power of appointment is subject to Article 414 has
been expressly stated)

421 With regard to the clause as it stands without the proposed amendments amendment,
it is submitted as follows:

a. In terms of the proposed draft, the Public Service Commission is Included In
Schedule | of Chapter VIIA of the Constitition and the President is now required
Lo seek the observations of the Parliamentary Council prior to the appolntment of

the members of the Public Service Commiesian:
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222,

£23.

b Thus, the appointment cannot be made on an arbitrary basis. and will have to be

carniec out in keeping with the principles of public trust reposed on the President:

g The Constitutional implications of aboiishing the Constitutional Council and
replacing it with the Parliamentary Council has been fully considered slsewhere in

these written submissions and are reiterated:

d. The Public Service Commission, remains an Independent Commission with a

Constitutional function and is subject to review by the apex court of the Country.

e, Therefore, this change has no detrimental impact on the independence and
integrity of the Public Service Commission and carnot be construad a¢ dimin ishing

the rule of law or the egual protection of the law.

In the circumstances, it is submitted that this clause c2nnot be considered as having an
impact on the sovereignty of the people or any of the entrenched provisions of the
Constitution. Accordingly, it does not attract the requirement of a refererdum under
Article 83 of the Constitution.

By expressly referring to Article 41A, the proposed Committes Stage amendment
eliminates any form of doubt that the appointments under reference would be subject
to the Parllamentary Council framewark,

fd



Clauses 9 & 10 of the Bill

224,

225,

28,

227,

These clauses amend Articles 56 and 57 of the Constitution, relgting te delegation by the
Public Service Commission of its powers of appaintment, promotian, transfer, disciplinary
control and dismissal of Public Officers, Articles 56 and 57 relate to delegation by the
Public Service Commissien of its powers and functions to 3 Commiittee public officer

respectivaly,

By the proposed Committee Stage amendments, both these clauses have been deleted
and therefore Articles 56 and 57 will be retained, without any amendment,

Hawever, the Implications of the proposed amendment will be considered below,

As the Article now stands, the cotegories of public officers, In respect of whom the
Commission may delegate its powers to Cammittees, is decided by the Public Service
Commission itself, This provision was introduced by the Seventeenth Amendment ta the
Constitution but Section 9 of the Fighteenth Amendment amended same by vesting upon
the Cabinet of Ministers, the power to determine the categories of public officers in
respect ol whom such delegations may be made. The Ninetesnth Amendment ta the
Constitution, reverted to the position as was In the Seventeenth Amendment. The
proposed draft, now seeks to reintroduce the scheme in the Eighteenth Amendment,
whereby the Cabinet of Ministers decide an the cotegories of officers in respect of
whom the Public Service Commission can delegate its powers either to a Committes or
a Public Officer.

Im
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228.

In this regard it Is respectfully submitted as follows:

b.

B

The identical provision was part of the Eighteenth Amendment to the
Constitution, which was net found by Your Lordships’ Court to trigger the
requirement of a referendum in terms of Article 83. Therefore, this provision has
previously passed the test of Constitutionality;

In any event, as the Constitution now stands, in terms af Article 55(1) of the
Constitution, matters of pelicy will be determined by the Cabinet of Ministers and
the, instant amendment, giving the Cabinet of Ministers the power to identify
categories of officers, Is also a matter of policy and is therefore ne more tham an

extension/expansion of the powers exarcised by the Cabinet under Article 55(1);

Your Lordships’ Court has held that a decision of policy would be based on
general considerations. Thus, in the case of Abhaya Thilaksirl v Tara de Mel (SCFR
367/2005- 5C Minutes 19.10.2008), Your Lordships’ Court reiterated the position
that ‘e decision of policy is one where the autharity has to drow on general
considerations of social, economic or ethicol kind in deciding an issue, where the
decision is likely to affect @ range of groups and interest’.

in this instance to power exercised by the Cabinet would be based on general
consideration. Accordingly,

as the nature of the power given to the Cabinet of Ministers remains in the realm
of palicy, any argument that the power of the Public Service Commission has been

eroded, would therefore be misplaced:
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f. providing the Public Service Commission with clear puidelines on delegation,
would enhance efficient functioning of the Public Service Commission, particukary
in view of the proposed framework where all public officers including officers of

arl Lanka Police and the Sri Lanka Audit Service are brought within its purview;

A in the circumstances, this change has no detrimental impact anthe independence
and integrity of the Public Service Commission and cannot be construed as
diminishing the rule of law or the equal protection of the law.

229.  In view of the faregeing, this clause cannat be considered as having an impact on the
sovergignty of the peaple or any of the entrenched provisions of the Constitution,
Therefare, it does not attract the requirement of a referendum under Article 83 af the

Constitution.

23, In view of the proposed Committee Stage amendments, the decision on the catepories
of public officers for the purposes of delegation, will remain with the Public Service

Commission,

Clause 11 of BIll

231 This clause seeks to amend Article B1A af the Constitution, By delating the reference to
Article 53 of the Constitution, Thus, the Public Service Commission, stands removed from
the pale of review by the Administrative Appeals Tribunal, established under the said

Article.

232 In the proposed Committee Stage amendment, clause 11 as It now stands fs deleted.
Therefore, the decisions of the Public Service Commission, will continue to be subject

to review by the Administrative Appeals Tribunal. A new dlause 11 has been introduced
113



233,

234,

amending Article 61D of the Constitution, whereby a reference to the ocath and
affirmation under the Seventh Schedule has been added to Art 61D.

However, clause 11 as it presently stands, will be fully considered below.

In this regard it is submitted as follows:

a. The dedisions of the Public Service Commission remain subject to review under
Article 126 of the Constitution, It is common place for the decisions of the Public
Service Commission to be challenged before the Supreme Court and therefore the
decisions of the Public Service Commission will continue to be subject to rigorous

seruting and judicial review;

h. It is also to be noted that the zppeal from a decision of the Pubiic Service
Cemmitsion to the Administrative Appeais Tribunzl did give rise to several
ambiguities. For Instance. whilst the decision of the Publlc Service Commission
could not be reviewed by any court other than the Supreme Court, the
constitutional ouster in Article 61A did not apply to the Administrative Appeals
Tribunal, Therefore, a decision of the Public Service Commission could be
challenged before the Administrative Appeals Tribunal and if the Administrative
Appeals Tribunal held against the applicant, that decision could be challenged
befare the Court of Appeal As guster clauses are applied strictly, the Court of
Appeal would entertain such applications in the exercise of its writ jurisdiction
Therefore, the decision of the Public Service Commission would be indirectly
reviewed by the Court of Appeal, Thus, 2 type of review that the Constitution had
directly prohibited, was taking place Indirectly, Further, the multiple layers of

review, form the Administrative Appeals Tribunal, to the Court of Appeal and

finaily to the Supreme Court gives rise ta lang delay in the administrative functions
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B Hence, streamlining the process and subjecting the decisions of the Public Service
Commission to a single point of review, under Article 126 of the Constitution, |s
therefore a step in the process of achieving administrative efficacy, consistency

and uniformity in the process of review;

C. Therefore, removing the Public Service Commission from the purview of the
Administrative Appeals Tribunal, has no negative impact an the rule of law or

equal protection of the law:;

235 In the circumstances, it is submitted that this clause cannot be considered as having an
impact on the sovereignty of the people or any of the entrenched provisions af the
Constitution. Accordingly, it does not attract the requirement of a referendum under

Article 83 of the Constitution

236. By the proposed Committee Stage amendment, the Public Sarvice Commission will
continue to be within the purview of the Administrative Appeals Tribunal, and
therefore, any perception of violation of the Constitution, by clause 11 can no lenger be
entertained.

Clause 13

<37, Proposed Article 61E repeals firstly, the requirement to have the appointment of the
Attorney General and the Inspector-General of Police "subject to be approval of the

Constitutional Council” and secondiy, the age of retirement jn the caze of hath these
offices which was sixty years.

115

ke



238.

439,

240,

in the proposed Committee Stage amendment, clause 12 Is amended to provide that
the Inspector General of Police and the Attorney General will be appointed by the
President subject to Article 414,

However, Clause 12 of the Bill as it presently stands is fully considered below;

The first amendment under this Clause makes a consequential amendment in view of
the provisions of Clause & whereby the Constitutional Council has been replaced with
the Parliamentary Council as was the case prior to the Nineteenth Amendment to the
Constitution. Although the Petitioners allege that this amendment would adversely affect
the independence of the office of the Attorney General and the Inspector-General of
Police, Yaur Lordships may be pleased to see that, when read with progosed Article
41411} under the said Clause 6, the President is required to seek the observations of the
Farliamentary Council with regard to the appointment of the Attormey General, Further,
this was the very position at the time the Eighteenth Amendment to the Constitution
Bill was challenged on similar grounds, ie. when the Constitutional Council established
under the Seventeenth Amendment was sought to be replaced with the Parliamentary
Councll. However, in Special Determination in SCSD. Mo.01/2010 re the Bill titled
Eighteenth Amendment to the Constitution, a five-judge Rench of Your Lordships’ Court
did not strike down 2 similar provision on the basis of s inconsistency with any
entrenched provision of the Censtitution. Furtharmore, the implications of Clause 6 under
which inter olig the Constitutional Council stands replaced, including its bearing on
appointments made by the President, is already addressed in foregoing submissions
which deal specifically with that provision and such subsmissions, |t cannot be over-
emphasized that allegations based on surmisé and the mere possibility of arbitrary
pxercise of discration by'the Presigent in matters such as thess are pob sgfficient fo aliracl

the application of Article B3,
116

19



241

2417,

243,

Secondly, the appointment of the Inspector General of Police is sought to be vested with
the Cabinet of Ministers and therefore such appointment is amenable 1o judicial review
of Your Lordships' Court.

Thirdly, with regard to the removal of the reference to the age of retirement of the
Attorney General and the Inspector-General of Police, it is respectfully submitted that,
both being public officers, the retirement age of sixty years is applicable to them whather
ar not it is recognized by the Constitution, Further, the removal of persons holding either
of these offices Is also gaverned by & separate and special law which remains in force, le.
Removal of Officers (Procedure) Act, No.5 of 2002, Therefore, the reference to the

retirement age as presently contained in Article 61E{2) is superfluous.

Proposed Article 61F is different fram the exizting provislons only insofar a5 the
references to "z police officer appainted by the National Police Commiszion” and "3
member of the Sri Lanka State Audit Service” are sought to be removed from the meaning
of "public officer” for purposes of Chapter IX only, Since the Public Service Commission is
being restored with powers of appointment, promaotion, transfer, disciplinary control and
dismizsal of police officers and officers of the Sri Lanka State Audit Service as per the Bill,
this amendment is only a consequentia: amendment and does not give rise 1o any

constitutional Issue,
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Clause 13 - Amendmant to Article 65 of the Constitution - Secretary General of Parliament

244, This Clause seeks to amend Article 65 of the Constitution by removing the reference to
the approval of the Constitutional Council with regard to the appaintment of the
secretary General of Parliament, as well as acting appointments made ta such office, The
foregaing submissions in respect of the appointment of the Attorney General and the
Inspector General of Police are reiterated In this instance as well and, therefore, no
matter of 2 constitutional nature infringing on entrenched provisions arises from such

amendment,

445, However, by the proposed cormmittes stage amendments [t has heen expressly state that
the powers of the Prezident to make appointments to the office of Secrotary Genersl of

Parllament, is subject to Article 41A of the Constitution,

Clause 14 of the Bill - Repeal and replacement of Article 70({1) - Dissolution of Parliament

246, This clause seeks to restora the powers of the President to dissolve Parllament which
prevailed prior to the enactment of the Nineteenth Amendment to the Constitution

247, The Nineteenth Amendment to the Constitution sought to restrict the power of the

President to dissofve Parliament to only two specified instances:

a, upon the expiration of 3 period of not less than four years and six months from

the date appointed for s first meeting
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2449,

450,

b Upon receipt of a resolution passed by not less than two thirds of the whole
number of Members of Parliament (including those not present] requesting

dissaiution,

However, the proposed amendment to the Constitution provides far the President to

Hissalve Parliament:

a. Upon the expiration of one year from the date of the General Election held

consequent upon a dissolution of Parliament by the President;

b, Upon a resalution by Parliament requesting the President to dissolve Parllament;
and
[ if Parliament rejects two consecutive Appropriation Bills,

It was contended on behalf of the Petitioners that this proposed amendment to Article
70{1) of the Constitution, |s Inconsistent with Article 3 read with Artictes (b} and 4le) of
the Constitution in as much as it enables the President to arbitrarily dissolve Parlfament
upen the expiry of one year, notwithstanding the fact that the sovereign people through
the exercise of their franchise had elected members to Parliament to serve for a period

ot 5 years,

The Petitioners allege that the President could misuse this power to ensure that the
political composition of the Parliament accords ta the satisfaction of the President by
dissolving a Parllament which camprises of & majority al members who do not belong to
the President’s political party by having frequent elections.
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251,

The Petitioners allege that this amendment prejudicially impacts upon the sovereignty of
the People, who in the exercise of their franchise elect representatives to Parliament o

serve for a period of five years and exercise the People's legisiative pOWEr,

It Is respectfully submitted that the Petitioners' aforesaid contention Is entirely baseless

and unfounded for the following reasons:

a The power 1o dissolve Parfiament is an Important check on the legislature

provided for under the Constitutian;

b The power of dissolution of Parllament is a component of the executive power of

the People attributed to the President;

C The power to dissolve Parliament must be exercised n trust for the People and

not to tame or vanguish Parliament;

d. The President elected under the Constitution is expected to act above partisan
party politics;
2 The need to reduce the period within which the President can dissolve Parliament

from tour and a half vears to one year is necessary to ensure the elficacy of the

check on Parllament;

£ A dissolution of Parliament would enhance the sovereignty of the People by

enahling them lo exercise their franchise.
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f{a) The power to dissolve Parliament is an important check on the legislature provided for
under the Constitution

233.  In Re Nineteenth Amendment to the Constitution [2002] 3 SLR 85 at page 98, seven

judges of Your Lordship’s Court observed as tollows:

"It necessanily follows thot the bolonce that has been struck between the
three organs of government In relation to the power that is attributed to

each such orgon, has te be preserved if the Constitution itself is to be

sustained.

This balonce of power between the three orgons of government, as in the
case of other Constitutions bosed on a separation of power is sustoined
by certain checks whereby power is ottributed to one orgon of
gowvernment in relation to another. The dissolution of Parliament and
impeachment of the President are some of these powers which constitute
the checks incorporated In our Constitution. Interestingly, these powers
are found in chapters that contain provisions relating to the particular
organ of government subject to the check. Thus, provision for
mmpeachment of the President 15 found /n Arbicle 38 (2) contained Jn
Chapter Vil titled 'The Executive, President of the Republic”, Similarly, the
dissolution of Parliement is found in Articie 70 {1), which is contained in
Chapter X/ titled, ‘The Legisioture, Procedure and Powers.”. [emphosis
oaded)
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(b)

254,

observed as follows:

"It Is clear that according to the fromework of our Constitution, the power
of dissolution of Parigment is attributed to the President, as a check to
sustoin and preserve the bolonce of power that s struck by the
Constitution. This power attributed to the President in brood terms in
Article 70 (1) is subject in its exercise ta specifically defined situations as set
out in prowisas (g) to {c) referred to above. Fven in these situations, the fngl

say In the matter of dissolution remains with the President.

The only instance in which dissolulion is mandetory, i5 contained in provisa
(d), in terms af which, if the Approgpriation Bill {the Budget) hos been
rejected by Parliament and the President hae not dissaived Parfiament,
when the next Appropriation Bill Is also rejected the President shall
dissalve Parliament, This Is & situation of o tola! breokdown af the
gavernment machinery, tnere being no money vated by Parligment for the
government to function. In such on event dissalution is essential and the
Conslitution removes the discretion ving in the Fresident by requiring o
dissolution. As the Constitution mow stands this is the only instance where
Parliament could enforce o dissolution by the Erecident prd that too
thraugh- the abligue means of rejecting the Appropriotion B twice. This
demonitrates the manner in which the Constifution hee erafully

delinegted the power of dissalution & Padfament, The Peaple in wharm

The power to dissolve Parllament is a component of the executive power of the People
attributed to the President by the Constitution

I Re. Nineteenth Amendment to the Constitution at page 101 Your Lordship’s Court
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fe}

456,

257,

sovereignty is reposed have entrusted the organs of government, being the
custodions of the exercise of the power, as delineated in the Constitution,
It is in this cortext that we arrived ot the conclusion that any tronsfer,
relinquishment or removol of o power attributed o an orgon of
government would be inconsistent with Article 3 regd with Article 4 of the

Constitution.”™

AL page 103 of that Determination, Your Lordship’s court further observed:

“We have stated clearly, on the basis of a comprehensive process of
regseming, that the disselution of Parllament s o component of the
executive power of the People, attributed to the President, to he exercised
in trust for the People and that it cannot be alienated in the sense of being
transferred, relinquished or removed from where it fes in terms of Articie

7O (1) of the Constitution, ™

The power to dissolve Parliament must be exercised in trust for the People and not to
tame or vanquish Parliament

It was contended by the Petitioners that the mandate received from the People by
Members of Parllament, who exercise the |egislative power of the People in terms of
Article 4ia) of the Censtitution, is distinct from the mandate given by the People to the
President of the Republic, who exercises the executive power of the People in terms of

Article 4ib) of the Constitution.

Accordingly, the Petitioners argued that it would be inconsistent with the soversignty of
the People, if the President, whao is not elecied to exercise legislative power, is permitted
to prematurely dissolve Parfiament before the expiry of the term for which Parliament
had been elected by the Praople.
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258, Intact, the late Mr.H.L. De Silva P.C. In his submission befare Your Lardship's Court in Re.
Nineteenth Amendment to the Constitution sought to categorice checks such as the
power to dissolve Parliament as “weapons” placed in the hands of each organ of

government

259. However, rejecting the aforesaid contention, Your Lordship’s Court in Re. Nineteenth
Amendment to the Constitution at page 98 chserved:

“Sovereignty as pointed out above, continues to be reposed in the People
and organs of government are only custodions for the time being, that
exercise the powsr for the Peaple. Sovereignty is thus o continuing reality

reposed in the People.

Thersfore, gxeculive power should not be identified with the Precident and
personplised and showd be identified ot all times as the pawer of the
People. ............. It should be seen at all times os the power of the People,
Viewed from this perspective it would be o misnomer to describe such
powers in the Constitution as “weapons" in the hands af the particular
organ of government. These checks hove not Been included in the
Constitution to resolve conjlicts that may arise between the custodions of
pawer of, for one Lo lome and venguish the other. Such use of the power
which constitutes a check, wouid be plainly an obuse of power totally

antithetic to the fine bolonce that hos been struck by the Constitulion.

The pawer that constitutes @ check; ottributed 1o ane organ of government
in rélation to anothey, has (o be seen at all times ond exercised, whers
necessary. in trust for the People. This fs nol o nove! concent. The besic
premise af Publlc Lowe is thot power [t held in trust,
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261.

262,

(d)

263,

At page 100 of the said determination, Your Lordship's Court further observed:

“To sum up the analysis of the balance of power and the checks containad
in the Constitution to sustain such balance, we would state that the power
of dissolution of Parliament and the process of impeschment being some
of the checks put in plece, should be exercised, where necessary, in trust
far the People anly 1o preserve the sovereignty of the Peaple, and to make
it meaningful, effective and heneficiol to the People. ™

Therefore, as correctly ohserved by Your Lordship’s Court above, the power ol the
President to dissolve Parliament is an impertant check on the legislature provided for In
the Constitution to be exarcised in trust for the People to preserve the soverelgnty of the

Feopie,

Therefore, the proposed clause only enhances the sovergignty of the people by providing
for an effective check on the legislature, necessary to maintain the balance of power

between the organs of government under the dactrine of se paration of powers,

The President elected under the Constitution is expected to act above partisan party
politics

Your Lordship’s Court in Re. Nineteenth Amendment to the Constitution at page 98
observed at page 102 as follows:

“Article 4{b] of the Constitution provides that the sxecutive power of the
Peopie shall be ekerciced by the President af the Republic clected by
Peaple. Thus; upon election the Incumbent becomes the “President of the
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266

Republic', whe In terms of Article 30 (1) is "the Head of the State, the Head
af the Executive and of the Government, and the Commonder-in-Chief of
the Armed Forces.” The power attributed to such an office cannot possibly
be different, dependent on the obsence of membership of o political party
ar group. The Constitution concefves of o President, wha is the "Heod of the
State” ond who would stand above party politics...... the Conshitution is
the "Supreme Low" of Sri Lonke and should not be seen anly from the
perspective of such considerations that arise in the mament, bul os a bogy

of lew, which we could uphold aceording to the poth thot we have taken.”

The need to reduce the period within which the President can dissolve Parliament from
four and a half years to one year is necessary to ensure the efficacy of the check on

Parliament

Plurciant to the ensctment of the Nineteenth Amendment to the Constitution, the
President cannot dissolve Parflament unless upon the expiration of a period of not less
than four years and six months from the date appainted for its first meeting: The duration

of Parliament in terms of Articte 62(2) of the Constitution is now five years,

Therefore, the check placed in the hands of the President vis-a-vis the Legislature has
become meaningless and this was evident from the facts which gave rise 1o 50 [F/R}
351/2018 |Dissolution Casel. It Is far this reason that it has been sought to revert to the

otfiginal text of Article 70{1).

The systems of checks and balances are thus necessary to ensure that each organ of
povernment maintains the balance of power that has been struck between them under
the Constitution, which is vital if the Constitution itself i< o be sustained.
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168,

In Re. Nineteenth Amendment, at page 105 of the Determination, Your Lordship's Court

ohserved:

“Article 70 (1] (@) is intended to provide for such o situation jn terms af
which during the first veor after o Generol Election held pursuant to a
dissolution of Parligment by the President, Porliament could be dissolved
anly if there is o resolution requesting such dissolution. Thus, in effect
during this perind the matter of deciding an the dissolution of Parlioment
becamnes @ responsibility shared by the President with Parfiament. There is
ne olienation of the power of dissolution attributed ta the President, Any
extension of this period of one year may be seen as a reduction or as
contended by Mr. H, L. de Silvo an erosion of that power. However, we
are of the view that on an examingtion of the relevant provisians in the
different contexts in which they hove to operate, thaot every extension af
such period would not emeunt to an alienation, refinguishment or removal
of thot power. That would depend on the period for which it is extended. if
the period is too long, it may be contended that thereby the power of
dissalution attributed to the President to operote os o check to sustain
the balance of power, as noted above, is by o side wind, as it were,
denuded of its efficacy.” (emphasis odded)

A dissolution of Parliament would enhance the sovereignty of the People by enabling
them to exercise their franchise

It is respectfully submitted that in terms of Article 3, Sovereignty is In Lhe People and is
imalienable. Sovergignty includes the powers of Government, franchise and fundamenta!
Fights.
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270,

271

&1k

273,

274,

In the Special Determination on the Third Amendment to the Constitution, Your
Lardship's Court affirmatively held that the "election symbolises the Soversignty af the
Pepple” and “Election by the People connotes acknowledgement of the Sovereignty of the
Peaple. it Is the only ground of democratic legitimoey.”

It is respectfully submitted that when the President dissolves Parliament in the manner
provided 1 Article 70(1), he does soin trust for the People in the exercise of the éxecutive
power of the People,

The people are then given another opportunity to elect new representatives to

Parliament pursuant to another General Election through the exercise of their franchise.

in those clreurmstances, this dause Is aimed at enhancing the franchise of the People as
guaranteed under Articies 3 and 4{e}, in that i1 aims ta ensure that the wiil of tne Peopie

iz secured and respected.

Therefore, this Clause maintains the important safeguard of checks and balances that
previously existed by continuing to repose the power to dissolve Parliament in the
President but in a more efficacious and effective manner. Accordingly, this clause would

not attract the provisions conptainad in Article B3 of the Constitution

Without prejudice to the above, the attention of Your Lordship’s Court is also drawn to
the proposed amendment to be moved by the Government at the Committee Stage of
the Rill in relation to this clause, where the period of "one year” within which a President
can dissolve Parliament is to be extended to a period of “two and a half years”, which is

upen one half of the period of Parliament as stated in Article 62{2) of the Constitution.

128



275, In Re Nineteenth Amendment [2002] 2 SLR 85 at page 106, Your Lordship's Court

ohserved as follows:

"We are of the view that if Clauses 4 and 5 of the Bill, dealt with in the
preceding portion of this determination are removed and replaced with o
clear amendment ta provise fa) of Article 70 (1), whereby the period of one
vear referred to therein is extended to a period to be specified not
exceeding three years (being one half of the period of Parliament as stoted
in Article 82 {2 )] that would nat ameunt to an alienation, relinguishment
or removal of the executive power attributed to the President. The
inconsistency with Articte 3 reod with Article 4 (b] would thereby cease.”

276, Inthese circumstances, it is respectfully submitted that even the proposed amendment
to this clause would not be inconsistent with the privisions of Article 3 read with Articl=
4{b} of the Constitution in as much as the pawer of the President to dissolve Parliament
would be exercizable only after Parliament has completed one half of its 5 year term, as

spelt out under Article 62{2) of the Constitution.

Clause 15 of the Bill - Amendment of Article 78

277, This clause seeks to amend Article 78(1) of the Constitution by reducing the mandatary
time pericd for a Bill to be published in the Gazette prior being placed on the Order Paper
of Parliament from 14 days to 7 days.

Z78. This clause in effect seeks to restore the status quo that existed under the 1978
Constitution prior to the Nineteenth Amendment and therefore cannot be construad as
an amendment which is obnoxious or antithetic to the Constitution,
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473,

280,

281

282.

The Petitioners in SCSD 01/20 and SCSD 06/2020 contend that this amendment seeks to
remave a vested right conferred on the People under the Nineteenth Amendment to be
made aware of a Bl at least 14 days prior to being placed on the Order Paper of
Parliament .and thereby infringes Articles 3, 4(d), 12(1), 27{2){a) and 27{3} of the

Constitution.

However, it is respectfully submitted that the Petitioners’ contention is entirely baseless
in view of the fact that the People's right to be informed of the Bill through its publication
In the Gazette has been retaingd,

It is only the timeframe between the publication of the Bill in the Gazette and the placing
of the Bill on the Order Paper of Parliament, which is as matter of procedurs, that i
sought to be reduced from 14 days to 7 days. The proposed amendment thereby enabies
4 Bill to be placed before Parliament much earlier than before, withoul diluting in anyway
the salutary sateguard of judicial review of the Bill prior to the same being epacted by
Parliament. In this regard it is also relevant to mention that, unlike in the past,
developments in communication technology enables citizens to access proposed Bills
instantanaoushy.

I any event, it is trite law that no person can claim a vested right over procedure, As
observed by Sharvananda J. {as he then was] in Gunotiloke vs. Walker Sons & Co.
Lid 1979(2) NLR 563 al page 571

“No person has g vested right in any course of procedure, ond ke is bound
ta follow such modes of seeking redress os the low may enjoin from time
ta time. When o new remedy Is granted or o defective remedy s rectified
it cannoi be sald thot the rights of ony one are infuriousty offected by the
refarms . . "
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283,

284,

285

It is also respectiully submitted that in terms of Article 3 read with Article a(a) and Article
75 of the Constitution, Parllament shall have power to make faws including laws having
retrospective effect, repeaiing or amending any provision of the Constitution or adding
any provision to the Constitution. In those circumstances, if the Petitioners contention of
“wested rights” of the People over procedure is accepted, then that would constitute a
fetter on the power of Parliament to enact laws ineluding laws amending the Canstitution
and would be inconsistent with Article 2 read with Article 4{a) and Article 75 of the
Constitution,

It is therefore respectfully submitted that Clause 15 of the Bill &5 nat in anyway
inconsistent with Article 3 or with Article 4 or Article 12 of the Constitution,

It has been proposed to delete the amendment to Article 78{3} by way of a2 committee
stage amendment. The sald provision restricted amendments that deviatad from the

merits and principies of a Bill from being moved at the committee stage of Pardiament.

Clause 16 of the Bill - Amendment of Article BS - Submission of Bills defeated by Parliament to
the People by Referendum

286.

This clause seeks to empower the President in his diseretion to submit to the People by
Referendum any Bill, not being a Bill for the repeal or amendment of any provision of the
Constitution or for the repeal or replacement of the Constitution, which has been rejected

oy Parliament,

This clause in effect seeks to restore the status quo that existed under the 1978
Constitution prior to the Ninsteenth Amendment and therafore cannot be construed as
an amendment which is obnoxious or antithetic 1o the Constitution.
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288,

288,

230

291

Itis respectfully submitted that this clause enhances the Soversignty of the Feaple in that:

fa) it allows the Sovereign Peaple to exercise their franchise at a Referendum as

contemplated under Article 3 read with Article 4[e) of the Constitution; and

{hi provides for the Savereign People to exercise their fundamentat right to the
freedom of speech and expression guaranteed under Article 1a{1}{a) read with
Article 3 and 4(d) of the Constitution,

{c] To exercise the legisiative power of the peeple directly and not through their

represeniatives,

Itis respectiully submitted that this clause enhances the Sovereignty of the Peapie in that:

[a] it allows the Sovereign People to exercise their franchise st a Referendum as

contemplated under Article 3 read with article 4le) of the Constitutian 1 and
ib) provides for the Sovereign People to exercise their fundamantal right to the
freedom of speech and expression guaranteed under Article 14{1){a) read with

Article 3 and 4(d} of the Constitution.

Accordingly, this clause seeks to provide the People with a right o direcily exercise and
enjoy their sovereignty through s Referendum.

It was however contended by some of the Petitioners that this clause seeks to permit the

President to encroach or interfere with the legistative power of the People which is

Henp)e
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292.

293,

294,

£95.

296,

It is respectfully submitted that the sforesaid contention of the Petitioners |« entirely
flawed and misconceived in that this clause does not seek to allow the President to

exercise the leglisiative power of the People.

Instead, what this clause alms to do is to enable the President ta refer a Bill “which has
been rejected by Parliament” in the exercice of the Pecple's legislative pawer, directly ta
the Sovereign People. The President therefore cannot utilize this clause to refer any Bill
directly to the Feople by Referendum, bypassing Parliament, as was sought to be
suggested by some af the Petitioners,

The President's power to refer a Bill under the propasen clauce therafore s restricted to
Bills, which are not for the amendment or repeal of the Constitution and which have heon

“rejected” or not aporoved by Parliament

The Sovereign People have therefore been affarded an apportunity to directly exercise
their sovereignty through a Referendum In relation to 2 Bill, which their representatives

in Parliament exercising the People's legislative power. has not approved,

et sl
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Clause 17{4) of the Bill - Amendment of Article 91 - Disqualification for Election as a Member

of Parliament

297,

298.

289,

This clause seeks to repeal sub paragraph {xiii] of Article 31(1) {d) of the Constitution,
which currently operates as a disqualification for a person who is & citizen of 5ri Lanka and
who is also a citizen of any other country from being elected as a Member of Pardiament

or ta the affice of President.

Several of the Petitioners contended that with the repeal of the disqualification in Article
91{1Md){xiii}, 2 person wha has pledged allegiance to another Sovereign ar State as 3 dual
citizen would have divided loyalties, if he is permitted to exercise the [egislative power of
the People as a Member of Parliament or the executive power of the People as the
President, of Sl Lanka, The Petitioners further contended thatl in that event, the election
af such persons would undermine the free, sovereign, and independent status of the
Republic of Sri Lanka and thereby infringe Articles 1 and 3 read with Article 4 of the

Constitution.

It is respectfully suomitted that the Petitioners aforesaid contention is entirely flawed for

the Tollowing reasons.

fa) A dual Citlzen Is recognized as 3 citizen of Sri Lanka and enjoys parity of status with

other citizens of 5r Lanka.

{:1] Dual Otizenship is only granted in terms of the Cltizenshio Act, No 18 of 1948 as

amended, to persans of benefit to Sri Lanka

e




300

fa)

a0,

304,

{c) The fundamental right to equality and freedom from discriminatory treatment (s
guaranteed to all persons including dual citizens under Article 3 read with Article
12{1) of the Constitution and is an integral component of the inalienahle
Soverelgnly of the People, which must be respected, secured and advanced by all

organs of government.

{d) This clause enhances the Franchise of the Pepople puarantead o every Citizen
under Article 3 and 4(e) of the Constitution,

Based on above reasons enumerated morefully below, it is respectfully submitted that

this Clauze of the Bill does not attract 2 Referendum.

Dual Citizenship Is only granted in terms of the Citirenship Act, No.18 of 1248 as
amendad to persons of benefit to Sri Lanka

A person who is 3 citizen of 5ri Lanka |5 entitled 1o alsa be a citizen of another country
oenly In terms of the provisions contained in the Citizenship Act, No.1B of 1948 a5

amended,

Section 2 of the CGitizenship Act provides as follows:

(2] A person shail be or become entitied to the status of o citizen of 50 Lanka

in one of the following woys only

fal by right of descent as provided by this Act;
(&) by virtue of reglstrolion as provided by this Act or by ony other Act
authorizing the grant of such stotus by registrotion in any special

cosé of o specified descriphen
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303

5.

(3} Every person whe has possessed of the aforesaid status (s hereinafrer

referred os o "Citizen of Sri Lanka".

Section 3 of the Citizenship Act provides that:

“A cilizen of S Lanka moy, for ony purpase in Sri Lanko, describe his
natignality by the use of the expression "Citizen of 5ri Lanka ",

The right to obtain dual titizenship under our law was intreduced by the Citizenship
(Amendment) Act, No.45 of 1987 by amendirig Section 19 of the Citizenship Act, No. 18 af
1348. Section 19 of the Citizenship Act was thereafter further amended by Citizenship
{Amendment) Act, No. 15 of 1993

The relevant legal provisions that Eovein ne granung of duadl citizenship in 5ri Lanka and
the revacation of such dual titizenship as contained In Section 19 of the Citizenship Mct
&tate as follows:

(2] Any person who ceases, under suhsection (1) of this section ar section
20 ar section 21, to be o citizen of Sri Lanka may ot any tHme thereafter
make opplication te the Minister for o declaration thot such person hos
resumed the status of o citizen of Sri Lanka, natwithstanding the fact that
heis, and continues te be, o citizen of any other country. and the Minister
may make the declorotion for which the application is made if he Is
m@eﬂﬂm&mnkﬂmﬂmﬁﬁ:ﬂnmﬁmuﬂ.muﬂthe
circumstonces of the case, be of benefit to Sri Lanka.
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(3} Any citizen of Sri Lanka may, at any time prior to his ceasing, under
subsection {1} of this section or section 20 ar section 21, ta be a citizen af
5r Lanka, make application to the Minister for o declarotion that such
person retains the status of a citizen of Sri Lanka from and after o dote
to be specified In such declarotion, notwithstanding the foct that he s,
gnd continues to be, from and efter thal dote a citizen of any other
courtry; and the Minister may maoke the declaration ; for which
application is made, if he is sotisfied thot the moking of such declaration,
would, in all the circumstances of the case, be of benefit ta Sri Lanka.

(4] Where a declaration is mode in relation to any person under
subsection (2] or subsection (3}, that person shall, with effect from such
date o5 may be specified in the declorotion again have or continue to
have, as t