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THE PASSAGE OF THE TWENTIETH AMENDMENT

A Summary of the Timeline capturing the Legal and Political Developments in
relation to the Passing of the Twentieth Amendment to the Constitution

Introduction

The Sri Lankan government enacted a Constitutional Amendment within the first two months
of its coming into power in August, 2020. The 20th Amendment to the Constitution, so
enacted, bears as its central feature the concentration of powers in the Executive President,
and thereby erodes several of the democratic reforms introduced by the 19th Amendment.
The proposed amendment witnessed opposition from a range of parties including constituent
members of the government and several challenges in the Supreme Court of Sri Lanka. This
opposition resulted in several amendments proposed to the original Bill and the 20th
Amendment to the Constitution was enacted in October 2020. It must be noted that such a
significant Amendment with broad implications for Sri Lanka’s democracy moved swiftly
through the different steps in the law making process in Sri Lanka in a matter of weeks. This
timeline captures the legal and political events surrounding the passing of this Constitutional
Amendment.

This document also contains several annexes that can inform the reader on the various
aspects discussed in this document.

The Election Victory

The Sri Lanka Podujana Peramuna (“SLPP”) won the Parliamentary Elections held in August,
2020 with an overwhelming majority. The SLPP contested the Parliamentary Elections on the
same Election Manifesto put forward by President Gotabhaya Rajapakse when he contested
the 2019 Presidential Election. The manifesto contained a promise to introduce a new
constitution, while at the same time remarking that the introduction of the 19th Amendment
“has resulted in the disruption of the smooth functioning of the government.” During his
speech at the Inaugural Session of the newly elected Legislature, President Gotabaya
Rajapakse stated that the 19th Amendment to the Constitution would be abolished as a
matter of priority, subsequent to which the drafting of a new constitution would commence.
At the Cabinet meeting held on 19th August, 2020, a five member committee was appointed

to study and make observations on drafting the 20th Amendment. The Committee comprised
of Ministers Professor G.L. Peiris, Dinesh Gunawardena, Nimal Siripala de Silva, Mohamed Ali
Sabry and Udaya Gammanpila. It was stated that the two-term limit on the Executive, the five
year term for both the Executive and Legislature, and the right to information introduced by
the 19th Amendment would be retained under the 20th Amendment.
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The Bill

The Gazette containing the 20th Amendment Bill (“Bill”) received Cabinet approval and was
issued on 2nd September, 2020. It was made available online a day later, and different
factions of society, including key opposition stakeholders, civil society groups and clergy
were quick to point out the unbridled power the Amendment sought to vest with the
Executive, and the reversal of several democratic reforms introduced by the 19th
Amendment to the Constitution. CPA released an analysis of the changes proposed by the
20th Amendment, shortly after the release of the Bill, while observing that the Bill “rolls back
democratic reforms introduced by the Nineteenth Amendment in 2015 and are a return to
unfettered executive power institutionalised by the Eighteenth Amendment introduced in
20107, in an adjoining statement.

Notable changes proposed by the 20th Amendment Bill were as follows.:

e The Constitutional Council overseeing appointments to key public service
institutions, both at individual and institutional levels was to be replaced by
the Parliamentary Council, which comprised only of Members of Parliament.

The Parliamentary Council was also limited in its influence in that it could
only make observations to the President, who is not bound by them.
Presidential Immunity was bolstered under the provisions of the Bill.

The National Procurement Commission and the National Audit Commission
were both to be abolished under the provisions of the Bill.

The President’s powers over the Prime Minister, Cabinet, and the
Parliament were also increased.

Changes to the law making process including reintroducing the provisions

relating to Urgent Bills and reducing the time duration a bill had to remain in
the public domain prior to it being possible to table such bill in Parliament.

Opinions Over the Bill

Several opposition stakeholders were unequivocal in their disapproval of the Bill. The Samagi

Jana Balawegaya opined that a “19+” with required changes to the 19th Amendment would
serve larger democratic interests better than the Bill, while noting that the 20th Amendment
would reduce the accountability of the President, and undermine independent institutions.
The Janatha Vimukthi Peramuna decried the Bill stating that it would lead to
authoritarianism, and any shortcomings in the 19th Amendment must be rectified, as opposed

to introducing the 20th Amendment. The Tamil National Alliance also expressed their

opposition to the proposed Bill in the days following its release.
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Members of the Buddhist and Catholic clergy too expressed their disapproval of the Bill,
fearing that excessive concentration of power in the Executive would go against democratic
values. The Amarapura-Ramanna Samagri Maha Sangha Sabha, issuing a statement,
highlighted that the proposed 20th Amendment could lead to dictatorship and hinders
democracy.

The statement added that they have a responsibility to oppose the 20th Amendment and that
all three sects are opposed to the passing of the Bill. The statement also expressed the view
that shortcomings in the 19th Amendment must be rectified, rather than introduce the
proposed 20th Amendment. Three members of the Buddhist Clergy, namely, Venerable

Bengamuwe Nalaka Thera, Venerable Muruttettuwe Ananda Thera, and Venerable Elle
Gunawansa Thera wrote to the President dissuading the passing of the proposed 20th
Amendment and suggested several clauses for reform. The Catholic Bishops’ Conference of
Sri Lanka issued a statement opposing the proposed 20th Amendment and stating that, “the
concentration of power in an individual without checks and balances does not auger well for a
democratic country”. It was opined by the Conference that a new Constitution must be the
priority at the moment.

The Sri Lanka Audit Services Association writing to the President raised concerns that the

proposed 20th Amendment compromises the scope of public audit, and that it could lead to a
diminishing of accountability for public finances. The removal of State-owned Enterprises
from the purview of the Auditor General removes a significant disbursement of public
finances from oversight and accountability, the statement said. The Leader of the Opposition,

Sajith Premadasa echoed these views that the 20th Amendment negatively impacts the
independence of the Auditor General. Responding to these criticisms, Prime Minister

Mahinda Rajapakse asserted that the only change sought to be effected to the post of the
Auditor General is to reverse the effects of the 19th Amendment, and not to abolish it or
reduce its independence.

Committees Appointed to Study the Bill

Several committees were appointed to study and report findings on the Bill, both within and
outside the government. Committees were appointed by the Prime Minister, Mahinda
Rajapakse[1], the Bar Association of Sri Lanka, the Sri Lanka Freedom Party[2] and the main

opposition party, the Samagi Jana Balawegaya[3].

1.The Committee was composed of Ministers Professor G. L. Peiris, Udaya Gammanpila, Mohamed Ali Sabry, Nimal Siripala de Silva,
Wimal Weerawansa, State Ministers Susil Premajayantha and S.Viyalendran, and Members of Parliament Dilan Perera and Premnath
C. Dolawatta.

2.The 10-member Committee was comprised of Minister Nimal Siripala de Silva, Prof. Rohana Luxman Piyadasa, Minister Mahinda
Amaraweera, State Minister Dayasiri Jayasekara, State Minister Duminda Dissanayake, Members of Parliament Shan Wijayalal De
Silva, Sarathi Dushmantha, President’s Counsel Faiszer Musthapha, Attorney-at-Law Sanjaya Gamage, and Dr. Chamil Liyanage.

3.The Action Committee was comprised of Members of Parliament Lakshman Kiriella, Imthiaz Bakeer Markar, Kabir Hashim, Mano
Ganeshan, Eran Wickramaratne, Dr. Harsha De Silva, Dr. Rajitha Senaratne, Field Marshal Sarath Fonseka, Shiral Lakthilaka, Ranjith
Madduma Bandara, and Suren Fernando.
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The Committee appointed by Prime Minister Rajapakse also comprised of the following
members from the Cabinet Sub - Committee appointed prior to the drafting of the 20th
Amendment, Ministers Professor G.L. Peiris, Dinesh Gunawardena, Nimal Siripala de Silva,
Mohamed Ali Sabry and Udaya Gammanpila, together with other Members of Parliament.
Moreover, the General Secretary of the Sri Lanka Freedom Party Dayasiri Jayasekera stated
that its report would be submitted to Prime Minister Mahinda Rajapakse. This report was
never made public. The Bar Association of Sri Lanka appointed a Committee to study the 20th
Amendment. The Committee submitted its report making various observations on the
provisions of the Bill.

Who Drafted the Bill?

Amidst mounting criticism over the Bill, there was confusion as to who the main architect of
the Bill was. Several Cabinet Minister’s denied responsibility for the contents of the Bill.
However eventually the Cabinet Spokesperson Keheliya Rambukwella stated that the

President and the Cabinet together take collective responsibility for the initiation and
drafting of the Bill.

The Supreme Court Special Determination

Subsequent to the Bill being presented to the Parliament in its First Reading on 22nd
September, 2020 by the Minister of Justice, a total of 39 petitions were filed in the Supreme
Court over the next week, challenging the Bill on the basis that the Bill required the approval
of the people at a referendum. Petitioners included political parties, civil society groups
including CPA and individuals[4].

The 5 Judge Bench of the Supreme Court comprising of Chief Justice Jayantha Jayasuriya,
Justice Buwaneka Aluwihare, Justice Sisira de Abrew, Justice Priyantha Jayawardena and
Justice Vijith K. Malalgoda commenced hearing of the submissions made by Petitioners,
Intervenient Petitioners and the Attorney General on the 29th of September 2020,
subsequent to which the parties filed Written Submissions. The Attorney General
commenced making submissions after filing lengthy Written Submissions. The Attorney
General refused a request by Counsel appearing for the Petitioners for a copy of the Attorney
General’s Written Submissions. The request was made because the Supreme Court decided
not to allow the Counsel for the Petitioners to respond to the Attorney General’s submissions
due to time constraints.

4. Amongst the Petitioners were Samagi Jana Balawegaya (SJB) Member of Parliament Mayantha Dissanayake, United
National Party Deputy Leader Ruwan Wijewardene, United National Party General Secretary Akila Viraj Kariyawasam,
former Parliamentarian Mangala Samaraweera, Member of Parliament Rauff Hakeem, Election Commission Member
Professor Ratnajeevan Hoole, the Bar Association of Sri Lanka, the Chairman of the Sri Lanka Audit Services Commission
E.A.D. Prasad Prasanna Pushpakumara, the Centre for Policy Alternatives the Sri Lanka Press Institute, Attorney-at-Law
P. Liyanaarachchi, Arif Samsudeeen, Ibrahim Lebbe, Adam Lebbe Thuan, Eric Senaratne Balasuriya, D.T. Pathmasiri, Dr.
Visakesa Chandrasekaran, M.K. Jayatissa, A.S. Chulasinghe de Soyza, Bennett Samarasiri Jayawardena, P.D.S. Premasiri
Gunathileka and S.K.S.H.K. Sooriyarachchi.
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However, the Supreme Court made available the Written Submissions by the
Attorney General in order to allow other parties to file submissions in response to
same.

A majority of judges hearing the case ruled that Clauses 3, 5, 14 and 22 of the 20th
Amendment Bill were inconsistent with Articles 3 and 4 of the Constitution and
required approval of the people at a referendum as stipulated in Article 83 of the
Constitution unless they were amended. The Supreme Court ruled that the
remainder of the Bill can be passed with a Special Majority in Parliament without
need for a referendum.

According to the Supreme Court,

e Removing the duty incumbent on the President to enable the conditions
for the conducting of free and fair elections (Clause 3),

e The provision to dissolve Parliament within a year of its first sitting after
an election (Clause 14),

e The expansive Presidential Immunity which among other things excluded
Fundamental Rights challenges against the acts of the President by citizens
(Clause 5), and

e The repeal of the constitutional duty imposed on public officers to adhere
to the directives of the Election Commission, with the failure to do so

constituting an offense (Clause 22).

All required the approval of the people at referendum.

A Slew of Committee Stage Amendments, Opposition and the Passing of the Bill

On the 19th of October 2020, the Cabinet decided on three changes to the 20th Amendment
Bill to be incorporated at the Committee Stage amendments. (This was in addition to the

Committee Stage amendments which had been proposed before that and tabled by the AG to the
Supreme Court.) These are (i) the limiting of the Acts brought in as Urgent Bills to those
pertaining to national security and disaster management, (ii) the limiting the number of
Cabinet Ministers, and thereby retaining the maximum number imposed under the 19th
Amendment, and (iii) the auditing of state institutions as envisaged under the 19th
Amendment, to be continued.

Subsequent to the delivering of the Supreme Court Special Determination on the 20th of
October 2020, the Determination was presented to the Parliament by the Speaker of

Parliament, Mahinda Yapa Abeywardena.
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Minister of Justice, Mohamed Ali Sabry PC presented the 20th Amendment Bill in its Second
Reading before Parliament, while indicating that the changes necessary according to the
Supreme Court Determination are to be incorporated. However the Committee Stage
amendments also included an amendment which increased the number of Judges of the
Supreme Court and Court of Appeal. This provision was not included in the gazetted Bill and
the Supreme Court did not have the chance to pronounce an opinion on this. It also violated a
provision in the 20th Amendment which sought to prevent Committee Stage amendments
being used to smuggle in completely new provisions not envisaged in the Bill.

Subsequent to the Second Reading of the Bill, a two-day Parliamentary debate on the Bill
commenced. On the first day of the debate in Parliament, the Samagi Jana Balawegaya led a
protest march to the Parliament in the form of a motorcade. Speaking at the debate, Prime

Minister Mahinda Rajapakse stated that the 20th Amendment is sought to be passed in the
interest of national security, and that it was the 19th Amendment that destabilized the
country. He also indicated that the 20th Amendment was only a pre-cursor to the
introduction of a new Constitution. These sentiments were also echoed by the Minister of
Justice, who stated that the 20th Amendment was an interim measure until the introduction
of a new constitution during the next year.

Upon the conclusion of a two-day debate, the 20th Amendment Bill was presented to the
Parliament in its Third Reading, subsequent to which voting on the Bill commenced. The 20th
Amendment to the Constitution was passed in Parliament on the 22nd of October, 2020,
incorporating Committee Stage amendments, with a two-thirds majority. A total of 156

Members of Parliament from the Sri Lanka Podujana Peramuna and its allies voted in favour
of the Amendment, while 65 Members of Parliament voted against it. Eight members of the
Opposition voted in favour of the Amendment, while former President Maithripala Sirisena,
the chief proponent of the 19th Amendment, was absent during the vote.

The Speaker certified the 20th Amendment Act on the 29th October 2020 and thereby made
the provisions of the 20th Amendment part of the Sri Lankan Constitution.
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SUMMARY OF KEY CHANGES

MADE BY THE TWENTIETH AMENDMENT

Changes to the Executive
Presidency

1) Qualifications to be elected as President
have been changed by;
a. Reducing the minimum age of
eligibility from 35 to 30 [See s. 16 of the
20th Amendment, Article 92 of the
Constitution]

b. Removing the disqualification on dual
citizens from being elected to the office
of President (see below paragraph 12)

2) Repeal the following duties of the
President which were previously included in
Article 33(1) of the Constitution;
a. Ensure that the Constitution is
respected and upheld;

b. Promote national reconciliation and
integration;

c. Ensure and facilitate the proper
functioning of the Constitutional Council
and the institutions referred to in
Chapter Vlla [See s. 3 of the 20th
Amendment]

3) The President can remove the Prime
Minister at any time at the President’s
discretion. [See s. 6 of the 20th Amendment,
Article 47(2) of the Constitution]

4) Repeal the
Constitution which previously required

provisions of the

the President to act on the advice of the

Prime Minister when appointing or
removing from office any Cabinet Minister,

Non-Cabinet Minister or Deputy Minister.

The President can act on his discretion in
making appointments and removals. The
President may consult the Prime Minister,
if the
consultation necessary, when making
appointments. [See s. 6 of the 20th
Amendment, Article46 (1) and 47(2) of the
Constitution]

President considers such

5) The Immunity of the President.
of the
President continue to be subject to the

a. Actions President qua
Fundamental Rights jurisdiction of the
Supreme Court.

b. The Act allows the President to hold
Ministerial portfolios, any person can
also invoke the jurisdiction of “any
court” in relation to the exercise by the
President of such Ministerial functions.
[See s. 5 of the 20th Amendment, Article
35(3) of the Constitution]

c. The scope of the immunity conferred
President by the 19th
Amendment has been expanded from

on the

beyond actions in “civil” or “criminal”
proceedings.

Page 10



(Cont.)
Article 35 (1) of the 20th Amendment

Article 35 (1) of the 19th Amendment

While any person holds office as President,
no proceedings shall be instituted or

continued against him in_any court or

While any person holds office as President
of the Republic of Sri Lanka, no civil or
criminal proceedings shall be instituted or

tribunal in respect of anything done or
omitted to be done by him either in his
official or private capacity.

(emphasis added)

continued against the President in respect
of anything done or omitted to be done by
the President, either in his official or private
capacity (emphasis added)

It remains to be seen as to how the Supreme Court will interpret these provisions and

the scope of the immunity that would be granted for the President’s action.

The Constitutional Council
Abolished

6) The Constitutional Council has been abolished and replaced with the Parliamentary
Council. [See s. 6 of the 20th Amendment, Chapter VII(A) of the Constitution]

7) The Parliamentary Council comprises of ONLY Members of Parliament including;

(a) The Prime Minister

(b) The Speaker

(c) The Leader of the Opposition

(d) A nominee of the Prime Minister
(e)

e) A nominee of the Leader of the Opposition.

The nominee of the Prime Minister and the Leader of the Opposition should be nominated in

such manner as would ensure that the nominees would belong to communities which are

communities other than those to which Prime Minister and the Leader of the Opposition

belong.

8) The Parliamentary Council can ONLY make observations in relation to the nominations

made by the President to appoint individuals to the offices mentioned in Schedule | and

Schedule Il to Chapter VIIA of the Constitution.

9) The President is not bound by the observations of the Parliamentary Council, s/he only

has to “seek observations”. There is no obligation on the part of the President to even

consider the observations.
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Changes to the Legislature and
the Law Making Process

10) Repealing the limitation on the President’s power to dissolve Parliament placed by the
19th Amendment which allowed the President to dissolve Parliament only;
a. If two thirds of the members of Parliament pass a resolution requesting him to dissolve
Parliament.
b. Any time after the expiration of four and a half years, since the first meeting of
Parliament.

This provision was not only a check on the President; it also prevented the Prime Minister
from dissolving Parliament and calling for early election at a time, which is more
advantageous to his/her political party. Thereby it sought to reduce the advantage the
incumbent government has at an election. [See s. 12 of the 20th Amendment, Article 70 of the
Constitution]

11) Additionally, the 20th Amendment, imposes new conditions regarding the dissolution of
Parliament;
a. The President shall not dissolve Parliament until the expiration of a period of two years
and six months from the date appointed for Parliament’s first meeting.
However, the President can dissolve Parliament earlier if;

i)Parliament by resolution requests the President to dissolve Parliament

ii)Where the President has not dissolved Parliament consequent upon the rejection of
the Appropriation Bill, the President shall dissolve Parliament if Parliament rejects
the next Appropriation Bill

b. the President shall not dissolve Parliament on the rejection of the Statement of
Government Policy at the commencement of the first session of Parliament after a
General Election;

c. the President shall not dissolve Parliament after the Speaker has entertained a
resolution calling for the impeachment of the President in terms of Article 38 of the
Constitution.

12) Persons who are dual citizens are no longer disqualified from being elected as Members
of Parliament [by virtue of article 92(b)] this also means that a person who is a dual citizen is
no longer disqualified from being elected as President of the Republic. [See s. 15(2) of the 20th
Amendment]

13) Reintroducing provisions to the Constitution which allows the government to pass
legislation as “Urgent Bills”.
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(Cont.) Where the Cabinet of Ministers has designated a Bill as “urgent in the interest of
national security or for the purpose of any matter relating to disaster management”, the
President can refer the Bill to the Supreme Court for a determination on the
Constitutionality of the Bill.

a. The Supreme Court has to decide on this issue within 24 hours or such longer time as
allowed depending on the instructions of the President.

b. This procedure cannot be used in relation to any Bill for the amendment, repeal and
replacement, alteration or addition of any provision of the Constitution or for the repeal
and replacement of the Constitution as a whole. [See s. 26 of the 20th Amendment, Article
122 of the Constitution]

14) Reduce the period of time which a Bill has to be made accessible to the public (by being
published in the gazette), before it can be placed on the order paper of Parliament from 14
days to 7 days. [See s. 13 of the 20th Amendment, Article 78(1) of the Constitution]

15) Introduces a new requirement that any amendment proposed to a Bill in Parliament,
during the committee stage, "shall not deviate from the merits and principles of such Bill”.
However, the validity of an Act of Parliament enacted in violation of this process is protected
by Article 80(3) of the Constitution. [See s. 13 of the 20th Amendment, Article 78(3) of the
Constitution]

Changes to the Judiciary and
Judicial Services Commission

16) The President can appoint the Chief Justice, the other judges of the Supreme Court, the
President of the Court of Appeal and the other judges of the Court of Appeal at his
discretion. [See paragraphs 8 and 9 above]

17) Increase the upper limit to the number of Judges of the Supreme Court from 11 to 17
judges. [See s. 25 of the 20th Amendment, Article 119 of the Constitution]

18) Increase the upper limit to the number of Judges of the Court of Appeal from 12 to 20
judges. [See s. 31 of the 20th Amendment, Article 137 of the Constitution]

19) The President may appoint any two judges of the Supreme Court as members of the
Judicial Service Commission, at his discretion, subject to the conditions relating to their
seniority and judicial experience serving as a Judge of a Court of First Instance as specified in
Article 111D(2). [See s. 23 of the 20th Amendment, Article 111D of the Constitution]

Page 13



TIMELINE OF THE 20TH AMENDMENT

Date Process/ Events

Sri Lanka Podujana Peramuna wins Parliamentary Elections

05.08.2020

by a clear majority

A 5 member Cabinet Sub - Committee is appointed to

draft/make observations regarding the 20th Amendment, at

19.08.2020

the Inaugural Meeting of the Cabinet appointed subsequent

to the Parliamentary Elections.

Gazette containing the proposed 20th Amendment Bill

03.09.2020 (Issued on 02.09.2020) made available online (S,T,E)

CPA issues statement on the proposed 20th Amendment,

together with a summary of the changes proposed under the

I. - .I...‘...‘. .I.‘...‘.. I

20th Amendment, comparing the changes introduced by the
19th and 20th Amendments.

04.09.2020

The Janatha Vimukthi Peramuna (JVP) states that the
proposed 20th Amendment is anti-democratic and that any

04.09.2020

shortcomings in the 19th Amendment must be rectified
rather than introduce the 20th Amendment.

The Tamil National Alliance (TNA) expresses its opposition

07.09.2020 to the proposed 20th Amendment.

The Bar Association of Sri Lanka (BASL) appoints Special
11.09.2020 Committee to study and make recommendations on the
20th Amendment Bill.

Prime Minister, Hon. Mahinda Rajapakse, appoints 9-
14.09.2020 member Committee headed by Minister of Education, Hon.
G. L. Peiris to study the 20th Amendment.

‘.I...‘...‘.I...‘...‘I‘...‘... .I“..‘ E

Page 14



TIMELINE OF THE 20TH AMENDMENT (CONT.)

Date Process/ Events

The Committee appointed by Prime Minister, Hon. Mahinda
15.09.2020

Rajapakse, submits its report.

Speaking at a media briefing, Cabinet Spokesperson Hon.
17.09.2020 Keheliya Rambukwella states that the President and
Cabinet together initiated the 20th Amendment.

17.09.2020 CPA releases a brief_Question and Answer guide to the
proposed 20th Amendment.

Speaking at a_media briefing, members of the Samagi Jana

Balawegaya (SJB) express their support towards rectifying

17.09.2020 any flaws in the 19th Amendment through a “19 plus”, as

opposed to introducing the proposed 20th Amendment.

The opposition party, SJB, appoints an Action Committee to
take steps regarding the proposed 20th Amendment.

21.09.2020

The proposed 20th Amendment Bill presented to the
Parliament in its First Reading by Minister of Justice, Hon.
M. Ali Sabry PC.

22.09.2020

The Bar Association of Sri Lanka (BASL) submits report on

25.09.2020 the 20th Amendment Bill (Part ] and ).

The Sri Lanka Freedom Party appoints 10-member
Committee to study the 20th Amendment, whose findings

29.09.2020
s will be submitted to the Committee appointed by the Prime

Minister to study the 20th Amendment.
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TIMELINE OF THE 20TH AMENDMENT (CONT.)

Date

22-28.09.2020

02.10.2020

06.10.2020

12.10.2020

13.10.2020

15.10.2020

17.10.2020

Process/ Events

39 Petitions filed in the Supreme Court challenging the 20th
Amendment Bill, with the first Petition filed on 22.09.2020.
Intervenient Petitions were also filed.

Hearing of the parties on the 20th Amendment Bill by 5
Judge - bench of the Supreme Court.

CPA files Written Submissions in the Supreme Court Special
Determination on the 20th Amendment.

CPA files further Written Submissions in the Supreme Court
Special Determination on the 20th Amendment.

The Amarapura-Ramanna Samagri Maha Sangha Sabha,
issuing a statement, highlights that the proposed 20th
Amendment could lead to dictatorship and hinders
democracy.

The Catholic Bishops’ Conference of Sri Lanka issues
statement opposing the proposed 20th Amendment and
stating that, “the concentration of power in an individual
without checks and balances does not auger well for a
democratic country”.

Members of the Buddhist Clergy express views on the

proposed 20th Amendment.

Three members of the Buddhist Clergy write to the
President dissuading the passing of the proposed 20th

Amendment and suggest clauses for reform.
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TIMELINE OF THE 20TH AMENDMENT (CONT.)

Date

19.10.2020

20.10.2020

20.10.2020

21.10.2020

21-22.10.2020

22.10.2020

Process/ Events

Cabinet decided on three changes to the 20th Amendment

Bill to be incorporated at the Committee Stage amendments.
These are limiting_the Acts brought in as Urgent Bills to

those pertaining to national security and disaster
management, limiting the number of Cabinet Ministers, and
the auditing of state institutions as envisaged under the
19th Amendment.

Determination of the Supreme Court on the Bill titled

Twentieth Amendment to the Constitution delivered by 5
Judge - bench

Speaker of the House, Hon. Mahinda Yapa Abeywardena,
presents the Supreme Court Determination to Parliament.

The SJB leads a protest march/motorcade to Parliament in
opposition to the proposed 20th Amendment.

Minister of Justice, Hon. M. Ali Sabry PC presents the 20th
Amendment Bill for the Second Reading before Parliament,

indicating that changes necessary according to the Supreme
Court determination are to be included, without introducing
any new clauses in the Committee Stage amendments. A
two-day Parliamentary debate on the Bill commences,

thereafter.

20th Amendment passed in Parliament upon Third Reading,
incorporating Committee Stage Amendments, with 156 MPs
voting in favour, 65 MPs voting against (numbers abstaining
and absent vary across sources) (S,T,E).
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Petition filed by CPA challenging the 20th Amendment



Sinnadurai Sundaralingam & Balendra

Attorneys-at-Law & Notaries Public
#5367 4/1 Dam Street, Colombo 01200
P01l 25444 00 E: lawyers(@shlaro. tk Petition

IN THE SUPREME COURT OF THE DEMOCRATIC
SOCIALIST REPUBLIC OF SRI LANKA

In the matter of an application in terms of Article 121 read with
Article 120, Article 78 and Article 83 of the Constitution to delermine
whether the Bill titled “The Twentieth Amendment to  the
Constitution” or any part thereof is tnconsistent with the Constitution.

1. Centre for Policy Alternatives (Guarantee) Limited,
No. 6/5, Layards Road,
Colombo 00500

2. Dr. Paikiasothy Saravanamuttu
No. 03, Ascot Avenue,
Colombao 00500

PETITIONERS

Supreme Court Special Determination

No. 03 /2020 Vs
The Attorney General,
Auorney General’s Department,

Colombo 01200

RESPONDENT

On this 224 day of September 2020

TO: HIS LORDSHIP THE CHIEF JUSTICE AND OTHER HONOURABLE
JUDGES OF THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST
REPUBLIC OF SRI LANEA

The Petition of the Petitioners abovenamed appearing by RA] MOAHAN BALENDRA
practicing in the name style and lirm ol

SINNADURAI SUNDARALINGAM & BALENDRA
and his Assistants their Registered Attorneys state as [ollows:

l. The 1" Petitioner above named is a body incorporated under the laws of Sri Lanka (and
duly re-registered in terms of the Companies Act No.7 of 2007) and is made up of
members, more than three-fourth (3/4%) of whom are citizens of Sri Lanka and is entitled
to make this application in terms of Article 121(1) of the Constitution.

2. The primary objects of the [* Petitioner are mier ala to make inputs into public policy-
making and implementation process in constitutional, legislative and administrative
spheres to ensure responsible and good governance, and to propose to the government
and parliament and all other policy-making bodies and institutions, constructive policy
alternatives aimed at strengthening and safeguarding democracy, pluralism, the rule of
law, human rights and social justice.



Sinnadurai Sundaralingam & Balendra
Attorneys-at-Law & Notaries Public
#367 4/1 Dam Street, Colombo 01200
P: 01125444 00 E: lawyers@shlaw. Petition

.

10,

True copies of the Certificate of Incorporation and Memorandum and Articles of
Association of the Petitioner are annexed hereto marked ‘P1" and ‘P2’ respectively and
pleaded part and parcel hereof.

The 294 Petitioner is a citizen of Sri Lanka and the Executive-Director of the |* Petitioner
above-named,

The Hon. Attorney General is made a Respondent under and in terms of the
requirements of Article 134(1) of the Constitution.,

The Bill titled “The Twentieth Amendment to the Constitution” (hereinalier referred to as “the
Bill') was published as a Supplement to Part 11 of the Gazette of 28t August 2020. The
said Gazette was only issued on 299 September 2020 and placed on the Order Paper of
Parliament on 227 September 2020,

True copies of the said Bill (in Sinhala, Tamil and English) are annexed hereto marked
‘P3a’, ‘P3b’ and ‘P3¢’ respectively and are pleaded part and parcel hereof.

The long title of the said Bill describes it as “An Aet to Amend the Constitution of the Democratic
Socralist Republic of Sri Lanka™.

CLAUSE 5 of the BILL “IMMUNITY OF PRESIDENT FROM SUIT”
INFRINGES/DEROGATES FROM ARTICLES 3 AND 4 OF THE
CONSTITUTION

The Petitioners state that Clause 5 of the Bill, derogates from and infringes the provisions
ol Article 3 of the Constitution.

Article 3 of the Constitution provides thar:
“In the Republic of Sri Lanka sovereignty is in the People and is inalicnable.

Sovereignty includes the powers of government, fundamental rights and the

franchise® (emphasis added)

As such Article 3 recognises inter alia that:
The Sovereignty is in the People of the Republic (and not in the Republic itself or any
instrument of the Republic); and

Fundamental Rights and Franchise are part of the sovereignty of the People.

Clause 5 of the impugned Bill both on its own and read in the context of the entire Bill
negatively impacts the Sovereignty of the people:

It removes the direct contral the People have over the individual they have elected to
hold the office of President by conferring on that individual immunity from suit for any
Application in terms of Article 17 and 126 of the Constitution in relation to powers
exercised qua President.

(]
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(h) It removes the only effective check and balance on the holder of the office of President

16.

during his tenure of office.

CLAUSE 27 & 28 OF THE BILL INFRINGES/DEROGATES FROM ARTICLES 3

AND 4 OF THE CONSTITUTION

Clause 27 and 28 of the Bill, in relation to Bills which are “in the view of the Cabinet of
Ministers, urgent in the national interest, and bears an endorsement to that effect under
the hand of the Secretary to the Cabinet”, would;

Prevent the publication of such Bills in the gazette prior to being tabled in Parliament;

Preclude the citizens from heing able to Petition the Supreme Court in terms of Article
121 of the Constitution and negates it;

Allow the President to directly refer the Bill to the Supreme Court for a “special
determination of the Supreme Court as to whether the Bill or any provision thereof is
inconsistent with the Constitution”.

Mandatorily require that Your Lordships of the Supreme Court make a determination
within 24 hours of assembling the Court or such further time, not exceeding three days,
as may be granted by the President.

In terms of Article 80(3) of the Constitution ance a Bill becomes law upon the certification
of the Speaker or the President as the case may be *no Court or tribunal shall inquire
into, pronounce upon or in any manner call into question, the validity of such Act on any
ground whatsoever™.

As such the Petitioners state that the limited pre-enactment review contained in Article
121 of the Constitution, is the only opportunity citizens will have to canvass the
constitutional validity of a Bill / Act enacted by Parliament.

Clause 27 and 28 of the Bill thus derogates from and infringes the provisions of Article 3
of the Constitution.

CLAUSE 6 OF THE BILL INFRINGES/DEROGATES FROM ARTICLES 3 AND
4 OF THE CONSTITUTION

Clause 6 of the Bill repeals the entire Chapter VIIA of the Constitution and replaces it
with a new Chapter VIIA.

The Petitioners state that the main impact of the proposed Clause 6 would be to inter alia
abolish the “Constitutional Gouncil” and replace it with a “Parliamentary Couneil”, The
Parliamentary Council;

Will only be made up of Members of Parliament, most likely only representing the
Political party / coalition in government and main opposition party / coalition in
Parliament.
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7.

21.

22,

23.

5 : - :
(b) Can only make “observations” and cannot make binding recommendations or approve

the nominations macde by the President. The President can disregard or completely ignore
the “observations” of the Parliamentary Council.

Will any way be under the full control of the President as the President has the power, to
at any time remove three (the Prime Minister, the nominee of the Prime Minister and the
nominee ol the Leader of Opposition) out of the live Members of the Parliamentary
Council for any reason [proposed Article 47(a) of Clause 6 of the Bill and proposed Article 41(A)(7)
of Clawse & of the Bill

As observed by Your Lordships’ Court, the purpose of the Constitutional Couneil was to
enhance the sovereignty of the People. The Constitutional Council, which was
constitutionally mandated to endeavour to make its decisions “unanimously” provided a
pluralistic and consultative approach to appoint individuals to key institutions which are
required to function independent of the Executive.

The structure and powers ol the Parliamentary Council allows the individual holding the
office ol President unfettered discretion to make appointments as she/he wishes, to these

positions.

As recognized in a continuous line of judicial authorities of Your Lordships” Court “our
Law does not recognise that any public authority, whether they be the President or an
oflicer of the State or an organ of the State, has unfettered or absolute discretion or
power”.

Thus, the Petitioners state that the provisions in Clause 6 of the Bill derogates [rom and
infringes the provisions of Article 3 of the Constitution.

CLAUSE 19, 20, 21 AND 22 OF THE BILL INFRINGES/DEROGATES FROM
ARTICLES 3 AND 4 OF THE CONSTITUTION

(a)

Clause 19, 20, 21 and 22 all pertain to a reduction ol the powers of the Independent
Flection Commission,

Clause 6 of Bill grants the President absolute authority to appoint at his discretion the
Members of the Elections Commission;

The cumulative effect of these provisions would mter afia include;
Removal of the power of the Election Commission to issue guidelines pertaining to any

matter relating to the Public Service during the period of election to ensure a free and fair
election.
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24

(b)

Repeal of Artiele 104GG of the Constitution which makes it an offence for any public
officer or any employee of a public corporation, business or undertaking vested in the
Government to not fail to comply with the Election Commission to secure the
enforcement of any law relating to the holding of an election or the conduet of a
Referendum, or a failure to comply with any directions or guidelines issued by the

Commission,

The amendment as a whole denudes the ability of the Elections Commission to conduct

a “free and [air election™

As Your Lordships’ Court has continuously held, the franchise of the People as recognized
in Article 3, includes the right to a “free and fair election™.

Thus, the provisions in Clause 6, 19, 20, 21 and 22 of the Bill as they pertain to the ability
of the Elections Commission to function effectively and independently, derogates from
and infringes the provisions of Article § ol the Constitution.

CLAUSE 7 AND 14 OF THE BILL INFRINGES/DEROGATES FROM ARTICLES
3 AND 4 OF THE CONSTITUTION

(e)

Clause 7 of the Bill repeals the entire Chapter VI of the Constitution and replaces it
with a new Chapter VIIL

The proposed Clause 7 would mter alia;

Remove the security of tenure of the Prime Minister, as long as she/he holds the
conlidence of Parliament and makes the position of Prime Minister one of that which
serves al the pleasure of the President.

Remove the constitutional requirement that the President has to act on the advice of the
Prime Minister when appointing from among Members of Parliament, Ministers, to be
in charge of the Ministries determined by him.

Remove the constitutional requirement that the President has to act on the advice of the
Prime Minister when appointing from among Members of Parliament, Ministers who
shall not be membhers of the Cabinet of Ministers.

Remove the consttutional requirement that the President has to act on the advice of the
Prime Minister when appointing from among Members of Parliament, Deputy Ministers
to assist Ministers of the Cabinet of Ministers in the performance of their duties.

Remove the constitutional requirement that the President has to act on the advice of the
Prime Minister when removing a Minister of the Cabinet of Ministers, a Minister who is
not a member of the Clabinet of Ministers or a Deputy Minister.

Remove the constitutional limitations on the total number of Ministers of the Cabinet of

Ministers, the number of Ministers who are not members of the Cabinet of Ministers and
Deputy Ministers.
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2B. Clause 14 of the Bill would enable the President to decide when to dissolve Parliament at

29,

30,

al.

any time after the lapse of one year from the date of the Jast General Election, except in
certain limited situations.

The cumulative impact of Clause 14 and Clause 7 of the Bill is that the President will
have full control over Parliament, given the full power to co-opt any of its Members to
the executive and to determine when Parliament should be dissolved.

If these provisions are enacted, Parliament would not be in a position to act as an effective
check and balance over the President. Thus, the proposed amendments violate the
separation of powers, which underpins the Constitution, and which is essential to
protecting the sovereignty of the People in between two elections,

The Petitioners state that thus and otherwise the provisions in Clause 7 & 14 of the Bill
derogate from and infringe the provisions of Article 3 of the Constitution,

CLAUSE 16 OF THE BILL INFRINGES/DEROGATES FROM ARTICLES 3

AND/ OR ARTICLE 83 OF THE CONSTITUTION

32, Clause 16 of the Bill, gives the President the power to submit to the People by way of a

33.

35:

relerendum any Bill (which is not a constitutional amendment), which has been  rejected

by Parliament.

Clause 16 provides that;

“Article 85 of the Constitution is hereby amended by the insertion, immediately afier
paragraph (1) of that Article, of the following paragraph:-

“(2) The President may in his discretion submit to the People by Referendum any Bill (not
being a Bill for the repeal or amendment of any provision of the Constitution, or for the
addition of any provision to the Constitution, or for the repeal and replacement of the
Constitution, or which is inconsistent with any provision of the Constitution}, which has

LR R

heen rejected by Parhament.

The said Clause;
Amends the provisions of Article 83 of the Constitution;

Is contrary to, and inconsistent with, Article 3 of the Constitution as it removes a facet ol
the legislative power of the people from the Members of Parliament elected by the People

and places it with the President.

The Petitioners state that thus and otherwise the provision in Clause 16 of the Bill
derogates from and infringes the provisions of Article 3 and/or 83 of the Constitution.
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36.

37.

39

4.

12.

CLAUSE 17 OF THE BILL INFRINGES/DEROGATES FROM ARTICLES 3 AND
4 OF THE CONSTITUTION

(b}

Clause 17 repeals Article 91(1)(d)(xiit) of the Constitution which provides that “a citizen
of Sri Lanka who is also a citizen of any other country” is disqualified [rom being elected
as Members of Parliament. By virtue of Article 92(b) this provision also disqualifies such
a person from being elected as President of the Republic,

The proposed clause will remove the constitutional restriction of dual citzens from
contesting clections for the post of President and to be elected a Member of Parliament.
Thus, 1t will allow for citizens of another country who may have assets in and loyalties o
another country holding elected office in Sri Lanka.

Such a clause will allow individuals with divided loyalties and interests being elected to
key offices in Sri Lanka, result in sitnations where conflict may arise and questions as to
whether priority will be given to the interest of Sri Lanka and Sri Lankans or to the other
country of citizenship.

The Peutioners state that Clause 17 of Bill derogates from and infringes the provisions of
Article 3 of the Constitution.

The provisions of the impugned Clauses 5,6,7,14,16, 17, 19, 20, 21, 22, 27 and 28 of the
Bill are thus and otherwise contrary to, and inconsistent with, Article 3 of the Constitution
and /or the provisions of the impugned Clause 16 of the Bill are thus and otherwise
contrary to, and inconsistent with, Article 83 of the Constitution,

It has thus become necessary for the Petitioners to invoke the jurisdiction of Your
Lordships’ Court, and to respectfully seek a Determination that;

The provisions of the impugned Clause 5, Clause 6, Clause 7, Clause 14, Clause 16,
Clause 17, Glause 19, Clause 20, Clause 21, Clause 22, Clause 27 and Clause 28 of the
Bill titled “7he Twentieth Amendment to the Constitution” and/or the said Bill as a whole are
contrary to, inconsistent with and derogate from Article 3 of the Constitution.,

‘The provisions of the impugned Clause 16 of the Bill tided “The Twentieth Amendment to the
Constitution” and/or the said Bill as a whole is contrary to, inconsistent with and derogate
Irom Article 83 of the Constitution,

) The provisions of the impugned Clause 5, Clause 6, Clause 7, Clause 14, Clause 16,

Clause 17, Clause 19, Clause 20, Clause 21, Clause 22, Clause 27 and Clause 28 of the
Bill tided “The Twentieth Amendment to the Constitution” and/or the said Bill as a whole are
required to be enacted in terms of Article 83 of the Constitution,

‘The Peutoners respectfully reserve the right to furnish such further facts and documents
m support of the matters set out herein at the hearing should the Petitioners become
possessed ol any such material.
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43, The Petitioners have not previously invoked the jurisdiction of Your Lordships” Court in

respect of this matter.

44.  An aflidavit of the 2 Petitioner is appended hereto in support of the averments contained

herein.
WHEREFORE the Petitioners respectfully pray that Your Lordships” Court be pleased to:

(a) Determine that Clause 5 and/or Clause 6 and/or Clause 7 and/or Clause 14 and/or Clause
16 and/or Clausel7 and/or Clause 19 and/or Clause 20 and/or Clause 21 and/or Clause
29 and/or Clause 27 and/or Clause 28 of the Bill titled “The Twentieth Amendment lo the
Constitution” and/or the said Bill as a whole are thus and otherwise contrary to and/or
inconsistent with the provisions of Article 3 of the Constitution;

(b) Determine that the provisions of the impugned Clause 16 of the Bill titled “The Twenticth
Amendment to the Constitution” and/or the said Bill as a whole is contrary to, inconsistent with
and derogates from Article 83 of the Constitution.

(¢) Determine that Clause 5 and/or Clause 6 and/or Clause 7 and/or Clause 14 and/or Clause
16 and/or Clause 17 and/or Clause 19 and/or Clause 20 and/or Clause 21 and/or Clause
29 and/or Clause 27 and/or Clause 28 of the Bill titled “The Twentieth Amendment lo the
Constitution” and/or the said Bill as a whole are thus required to be enacted in terms of Article

83 of the Constitution.

(d) Grant such further and other relief(s) as to Your Lordships’ Gourt shall seem meet.
Sgd. Smadurai Sundaralingam © Balendra

REGISTERED ATTORNEYS FOR THE PETITIONERS

DOCUMENTS ANNEXED TO THE PETITION

Documents marked “P1” to “P3(c)”

Sgd. Sinnadurai Sundanalingam & Balendra

REGISTERED ATTORNEYS FOR THE PETITIONERS

(0 | 5= 1 0™



Annexure

Further Written Submissions filed by CPA in the Supreme Court
Special Determination on the 20th Amendment



SC. SD. 3/2020 PETITIONERS’ FURTHER WRITTEN SUBMISSION

IN THE SUPREME COURT
OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA

In the matter of an application in terms of Article 121
read with Article 120, Article 78 and Article 83 of the
Constitution to determine whether the Bill titled “The
Twentieth Amendment to the Constitution” or any part
thereof is inconsistent with the Constitution.

1. Centre for Policy Alternatives (Guarantee)
Limited,
No. 6/5, Layards Road, Colombo 5.

2. Dr. Paikiasothy Saravanamuttu
No. 03, Ascot Avenue,

Colombo 5.
Petitioners
S.C. (S.D.) No: 03/2020 -v-
The Attorney General,
Attorney General’s Department,
Colombo 12.
Respondent

TO:

HIS LORDSHIP THE CHIEF JUSTICE AND OTHER HONOURABLE JUDGES OF THE
SUPREME COURT OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA

FURTHER WRITTEN SUBMISSION ON BEHALF OF THE PETITIONERS

These Further Written Submissions are made with regard to the Petitioners’
Application for a Special Determination with regard to the Bill titled “The
Twentieth Amendment to the Constitution” (hereinafter referred to as “the Bill").

The Petitioners have already filed Preliminary Written Submissions to Your
Lordships' Court on 28th September 2020 and Comprehensive Written
Submissions dated 2nd October 2020 in relation to matters arising from the
Petition. The Petitioners’ reiterate the submissions made in those two Written
Submissions in addition to the present Written Submission.

These submissions are filed pursuant to the direction of Your Lordships’ Court
permitting same, in response to the arguments raised by several Counsel for the
Intervenient Petitioners (one of whom also appeared for a Petitioner) and the Hon.
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Attorney General. As such these submissions should be read in addition to and in
light of the said Comprehensive Written Submissions dated 2rd October 2020.

These Written Submissions, will deal with the following issues:

(a) Explain why the Clauses of the Bill which re-introduce provisions of the 1978
Constitution that were repealed by the Nineteenth Amendment to the Constitution
require to be reviewed by Your Lordships’ Court [Para 5 to 9]

(b) The Sovereignty of the People and the Fundamental Values of Our Constitution
[Para 10 to 17]

(c) Clause 5 of the Bill “Immunity of the President from Suit” Infringes/Derogates from
Article 3 of the Constitution. [Para 18 to 23]

(d) Clause 27 & 28 of the Bill “Urgent Bills” Infringes/Derogates from Articles 3 And
4 of the Constitution. [Para 24 to 30]

(e) Clause 17 of the Bill Infringes/Derogates from Articles 3 And 4 of the Constitution.
[Para 31 to 35]
Contains the citizenship Oaths of the United States of America, Australia,
Switzerland, Canada, Germany and South Africa.

(f) Conclusion. [Para 36 to 38]
CLAUSES OF THE BILL WHICH INTRODUCE PROVISIONS OF THE 1978

CONSTITUTION THAT WERE REPEALED BY THE NINETEENTH AMENDMENT
TO THE CONSTITUTION.

Several Counsel for the Intervenient - Petitioners and the Attorney General sought
to argue that the clauses of the Bill which reintroduced provisions of the original
1978 Constitution (2rd Republican Constitution) should be allowed to pass
without a referendum.

It is respectfully submitted that this position is without merit and undercuts the
very jurisdiction exercised by Your Lordships’ Court in relation to Bills of this
nature.

When the 2rd Republican Constitution was promulgated, there was no provision
in the 1st Republican Constitution which was analogous to Article 83 and Article
121 of the present Constitution. As such there was no opportunity for the Supreme
Court or the Constitutional Court (which existed at that time), to scrutinise the
provisions of the 1978 Constitution before they were enacted.
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10.

11.

12.

13.

This was a question posed by Your Lordships to the Intervenient Petitioners on
several occasions during oral arguments, but which did not receive a response
from Counsel for the Intervenient Petitioners.

The provisions of the Bill, especially Clause 5 (immunity of President from suit)
and Clause 27 and 28 (Urgent Bills) having been repealed and now being
reintroduced, these provisions have to conform to the requirements of Article 83
and 121 of the 2nd Republican Constitution.

SOVEREIGNTY OF THE PEOPLE AND THE FUNDAMENTAL VALUES OF OUR
CONSTITUTION

The Petitioners have exhaustively explained their position in paragraphs 11 to
24 of their Comprehensive Written Submissions dated 2nd October 2020.

The Petitioners in this case are not arguing for Your Lordships’ Court to recognize
the basic structure doctrine. The Petitioners’ position as set out in the Petition and
oral submissions is that the Bill as a whole or individual Clauses of the Bill need to
be passed by a special majority and be approved by the people at a referendum.

It is respectfully submitted that the Petitioners however maintain that the Bill as
a whole is flawed beyond repair and cannot be salvaged by any amendments and
as such the Bill as a whole requires to be approved by the people at a referendum.

The positions taken up in the Comprehensive Written Submissions dated 2nd
October 2020 were that;

(a) Article 3 (sovereignty of the People) is a unique and fundamental feature in the

2nd Republican Constitution and Your Lordships’ Court should closely scrutinize
the impact of each provision of the Bill on the sovereignty of the People.

(b) Your Lordships’ Court should jealously guard the right of the sovereign people to

exercise control over the Executive and the Legislature, not merely through free
and fair elections, but also in-between elections.

(c) The People temporarily give their executive and/or legislative sovereignty to the

elected leaders to exercise such power in terms of the Constitution. Therefore, all
significant changes to these powers as specified in the Constitution, mandatorily
require the approval by the people at a referendum.
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14.

15.

16.

17.

(d) Over a period of time Your Lordships’ Court has recognised several important

Constitutional values that underpin the Constitution, in addition to the
sovereignty of the People.

(e) These ideas, principles, values are not dispersed ideas. They are interrelated and

connected concepts that play out in a Constitutional democracy.

These Constitutional values / principles were developed by Your Lordships’ as a
response to trying to reconcile several countervailing Constitutional provisions.
Over time Your Lordships’ Court developed these values / principles as guides to
interpretation in order to try to temper the undemocratic aspects of the 2nd
Republican Constitution.

Even some Intervenients and the Hon. Attorney General agreed that Your
Lordships’ had tempered the harshness of several provisions of the 2rd Republican
Constitution, including the immunity of the President.

In fact, in Centre for Policy Alternatives (Guarantee) Ltd and another v
Dayananda Dissanayake and others 2003 (1) SLR 277 Your Lordships’ Court
was faced with the argument that since the some of the constitutional norms,
prevalent at the time the Provincial Council’s Election Act was enacted, “were
undemocratic and unprincipled” Your Lordships’ Court should give a similar
interpretation to the relevant statutory provision. Your Lordships’ Court
responded unequivocally by stating

“When constitutional or statutory provisions have to be interpreted, and itis
found that there are two possible interpretations, a Court is not justified in
adopting that interpretation which has undemocratic consequences in
preference to an alternative more consistent with democratic principles,
simply because there are other provisions, whether in the Constitution
or in another statute, which appear to be undemocratic........... The Judiciary
is part ofthe “State”, and as such is pledged to play its part in establishing a
democratic socialist society, the objectives of which include the full realization
of the fundamental rights and freedoms of all people; and it is mandated to
strengthen and broaden the democratic structure of government [see Articles
27(2)(a) and 27(4) read with Article 4(d).]

(at pg 292) (emphasis added)

As such, the Petitioners’ are only urging Your Lordships’ Court to look at the
impact of the provisions of the Bill in light of the aforementioned Constitutional
values / Principles, when examining their impact on the sovereignty of the People.



SC. SD. 3/2020 PETITIONERS’ FURTHER WRITTEN SUBMISSION

18.

19.

20.

CLAUSE 5 of the BILL “IMMUNITY OF PRESIDENT FROM SUIT”
INFRINGES/DEROGATES FROM ARTICLE 3 OF THE CONSTITUTION

The Petitioners reiterate their position as explained in paragraphs 25 to 42 of
their Comprehensive Written Submissions dated 2nd October 2020.

In response to the argument by the Intervenients and the Hon. Attorney General
that the President’s actions qua President remain reviewable by the Supreme
Court, it is respectfully submitted that;

(a) It is disingenuous for them to downplay the impact / scope of this immunity

sought to be imposed by Clause 5.

(b) If their position is accurate then what purpose would Clause 5 of the Bill serve?

The existing Constitutional provision does not allow the President to be impleaded
in proceedings before Your Lordships’ Court, even when the acts of the President
are being challenged.

(c) The Attorney General represents the President and the President does not need

to be physically present in Court.

(d) The Written Submissions dated 24 October 2020 has already cited extensive

authority, where upon the objections raised on behalf of the Attorney General,
Your Lordships’ Court has been constrained to conclude that the Court does not
have jurisdiction to review such acts even where the President is accused of acting
contrary to the Constitution.

(e) Furthermore, where there is imminent infringement by an act/omission of a

Q)

President, it can only be effectively redressed under Article 126. In this situation
the "immunity shields the doer not the act" principle lacks efficacy in upholding
fundamental rights which is part of the sovereignty of the People recognised in
Article 3.

As such it is clear that the amendment in Clause 5 is aimed at limiting the
sovereignty of the People, by preventing citizens from coming before Your
Lordships’ Court to challenge the acts of the President.

In response to the argument by the Intervenients that the President’s immunity is
a restriction on Fundamental Rights of the citizens, it is respectfully submitted
that;

(a) Arestriction of a fundamental right pertains to its scope, not in relation to whom

it applies to.
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(b) The provisions of Clause 5 of the Bill do not restrict the scope of any fundamental
right or its content, it specifically seeks to make the acts of the President qua
President immune from the jurisdiction of Your Lordships’ Court.

(c) This is a violation of the sovereignty of the People, both in terms of fundamental
rights and in terms of an unacceptable alienation of the judicial power of the
people.

(d) Itis also a violation of the executive power of the people, as it seeks to make the
holder of the office of President immune from any scrutiny during the tenure of
his office. This is an unacceptable position and would render the servant (the
holder of the office of President) more powerful than the master (the sovereign

people).

21. Inresponse to the argument by the Intervenients and the Hon. Attorney General
that the President’s immunity is not a derogation of the sovereignty of the People
because the Constitution provides for an impeachment procedure, it is
respectfully submitted that;

(a) The Comprehensive Written Submissions dated 2rd October 2020 has already
exhaustively explained why this position is wrong [See paragraphs 38 to 41 |

(b) Even if it is assumed that the impeachment procedure is a safeguard of the
sovereignty of the People, which it is not, exempting all actions of the President
qua President from judicial scrutiny would still continue to be a derogation of the
sovereignty of the People.

(c) Itis conceivable that some Presidential acts may warrant judicial review without
the more extreme measure of impeachment. To propose impeachment as a
remedy for any/every mistake/ violation by the President would itself be unfair
on the President (apart from being extreme, harsh and untenable).

22.  In response to the argument by the Hon. Attorney General that the President’s
actions qua President can be reviewed after the President leaves office, it is
respectfully submitted that;

(a) This will not address the consequences faced by the citizens at that time itself and
citizens will be forced to delay redress for up to 10 years.

(b) Even then a determination from Your Lordships’ Court in favour of a citizen will
only be enforceable (if at all) against the former President and a sitting President
is able to act with impunity whilst in office.



SC. SD. 3/2020 PETITIONERS’ FURTHER WRITTEN SUBMISSION

(c) As such it is respectfully submitted that this is not an effective and expeditious
remedy.

(d) The Constitutional values that underpin the Fundamental Rights jurisdiction of
Your Lordships’ Court is that it is citizen centric.

(e) Article 126(5) states that Your Lordships’ Court should dispose of a Fundamental
Rights application within two months. Your Lordships’ Court has held that this
provision is only directory, in order to protect the rights of citizens from being
vitiated. However, this provision does indicate the strong legislative intent that
the remedy available to citizens should be effective and expeditious and not
merely notational.

23.  As such it is respectfully submitted that Clause 5 of the Bill derogates from and
infringes the provisions of Article 3 of the Constitution and is required to be
passed at a referendum in addition to being approved by 2/3rds of the Members
of Parliament.

CLAUSE 27 & 28 OF THE BILL INFRINGES/DEROGATES FROM ARTICLES 3 OF
THE CONSTITUTION

24, The submissions on these Clauses, as set out in paragraphs 43 to 57 of the
Comprehensive Written Submissions dated 2nd October 2020 is respectfully
reiterated.

25.  Itis respectfully submitted that the Intervenients and the Hon. Attorney General
did not have a response to any of the Petitioners’ arguments other than to say that;

(a) Thisis a necessary power;
(b) It has always been exercised in good faith;

(c) Your Lordships’ Court is fully capable of examining the provisions of a Bill in 24
hours and provide a detailed opinion. To suggest otherwise would be an affront
on Your Lordships’ Court.

26. It is respectfully submitted that none of these arguments explain how the said
clauses do NOT violate Article 3 of the Constitution. Thus, the Intervenients and
the Hon. Attorney General implicitly conceded to the arguments advanced by the
Petitioners.
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27. In response to the arguments advanced by the Intervenients and the Hon.
Attorney General, it is respectfully submitted that;

(a) There is no necessity for urgent legislation as;

i. The Constitution and other laws provide for the exercise of executive power in
times of emergencies including inter alia in terms of Article 155 of the
Constitution; S.2(3), S. 16 and 21 of the Public Security Ordinance; S. 10 & 11 of
the Sri Lanka Disaster Management Act.

ii. These significant powers that are to be exercised in an emergency are only for
a limited time, thus allowing the government to continue until legislation can be
passed or the emergency ends.

iii. These powers are subject to judicial review when required.

iv. Enacting laws in the situation of an actual emergency might not be possible
and in any event a law once enacted will be active until it is repealed by
Parliament.

(b) The urgent Bill provisions have rarely been used in good faith;
i. As the Hon. Attorney General conceded there have been over one hundred
emergency Bills sent for review by the Supreme Court. This also included
several constitutional amendments.

ii. As such it is clear this provision has been predominantly used for situations
which are not emergencies.

(c) Your Lordships’ Court has itself stated that urgent Bills, which were cleared by
Court in terms of Article 122, violate several provisions of the Constitution [see
example already cited in In re Recovery of Loans by Banks (Special Provisions)
Amendment Bill SC SD 22/2003]

(d) Thus, Your Lordships’ Court is aware of the inherent dangers of the Urgent Bill
procedure.

28.  Your Lordships’ would also appreciate that the Hon. Attorney General recently
argued before Your Lordships’ court that the Constitution and other laws had
given the executive all the necessary powers to govern the country even without
a sitting Parliament for more than 3 months in the midst of a pandemic.

29.  Itis further respectfully submitted that through this procedure, any government
could enact laws which violate provisions of the Constitution, including
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30.

31.

32.

33.

entrenched provisions and in a manner that is detrimental to the sovereignty of
the People.

As described previously, the urgent Bill procedure does not provide for any
meaningful access to Your Lordships’ Court. Thus, it is respectfully submitted that
Clause 27 and 28 of the Bill derogates from and infringes the provisions of Article
3 of the Constitution and is required to be passed at a referendum in addition to
being approved by 2/3rds of the Members of Parliament.

CLAUSE 17 OF THE BILL INFRINGES/DEROGATES FROM ARTICLES 3 AND 4 OF
THE CONSTITUTION

The submissions on this Clause, as set out in paragraphs 85 to 89 of the
Comprehensive Written Submissions dated 2md October 2020 is respectfully
reiterated.

Additionally, Your Lordships’ attention is invited to consider the following oaths
an individual would have to take when taking up citizenship in another country

It is respectfully submitted that this clearly demonstrates the nature and extent of
dual loyalties that would afflict any dual citizen and could result in a situation
where conflicts may arise as to whether such person should give priority to the
interests of Sri Lanka and Sri Lankans or to the other country of citizenship.

United States of America

“I hereby declare, on oath, that I absolutely and entirely renounce and abjure all
allegiance and fidelity to any foreign prince, potentate, state, or sovereignty of
whom or which I have therefore been a subject or citizen; that I will support and
defend the Constitution and laws of the United States of America against all
enemies, foreign and domestic; that I will bear true faith and allegiance to the
same; that I will bear arms on behalf of the United States when required by the
law; that I will perform non-combatant service in the Armed Forces of the United
States when required by the law; that I will perform work of national importance
under civilian direction when required by the law; and that I take this obligation
freely without any mental reservation or purpose of evasion; so help me God.”

Australia

“From this time forward, I pledge my loyalty to Australia and its people, whose
democratic beliefs I share, whose rights and liberties I respect, and whose laws I
will uphold and obey.”
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34.

35.

36.

Switzerland

“I swear or I solemnly promise: to be loyal to the Republic and the canton of ____
as to the Swiss Confederation; to scrupulously observe the constitution
and the laws; to respect the traditions, to justify my adhesion to the community
of Geneva by my actions and behaviour; and to contribute with all my power
to keeping it free and prosperous.”

Canada
“I swear (or affirm) that [ will be faithful and bear true allegiance to Her Majesty
Queen Elizabeth the Second, Queen of Canada, Her Heirs and Successors, and that
[ will faithfully observe the laws of Canada and fulfil my duties as a Canadian
citizen.”

Germany
“I solemnly declare that I will respect and observe the Basic Law and the laws of

the Federal Republic of Germany, and that I will refrain from any activity which
might cause it harm.”

South Africa

“I, do hereby solemnly declare that I will be loyal to the Republic of South Africa,
promote all that will advance it and oppose all that may harm it, uphold and
respect its Constitution and commit myself to the furtherance of the ideals and
principles contained therein.”

Further, the Attorney General in his submissions stated that the Citizenship Act
provides for the Minister to declare on an application on resuming Sri Lankan
citizenship in terms of a ‘benefit to Sri Lanka’. It is respectfully submitted that the
impugned clause could result in a situation where the Minister in question may
have dual citizenship and thus the decision whether its of ‘benefit to Sri Lanka’
may be influenced by his or her own divided loyalties.

It is therefore respectfully submitted that Clause 17 of Bill derogates from and
infringes the provisions of Article 3 of the Constitution and would also potentially
compromises/derogates from Article 1 ('independence of the Republic').

CONCLUSION

Your Lordships’ attention is respectfully drawn to the fact that no substantive
submissions were made by the Intervenients and the Hon. Attorney General
challenging the Petitioners’ argument that CLAUSE 19, 20,21 AND 22 OF THE BILL
as they pertain to the ability of the Elections Commission to function effectively

10
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and independently, derogates from and infringes the provisions of Article 3 of the
Constitution.

37.  Inthe context of the aforementioned submissions it is respectfully submitted that
the provisions of the impugned Clauses 5, 6, 7, 14, 16, 17, 19, 20, 21, 22, 27 and 28
of the Bill are thus and otherwise contrary to, and inconsistent with, Article 3 of
the Constitution.

38. For the reasons set out above, it is respectfully submitted that Your Lordships’ Court
will be pleased to grant the relief prayed for in the Petition of the Petitioners above
named.

On this 6t Day of October 2020

Settled by

Luwie Ganeshathasan
Dr. Gehan Gunatilleke
Ermiza Tegal

Bhavani Fonseka
Viran Corea

Attorneys-at-Law

M. A. Sumanthiran

President’s Counsel

Registered Attorney-at-Law for the Petitioners
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O this 02™ day of October 2020

WRITTEN SUBMISSIONS OF THE ATTORNEY GENERAL

BACKGROUND

1. The Bill titled “Twentieth Amendment to the Constitution” was published as a
Supplemant to Part i of the Gazette of 28" August 2020 In accordance with Article 78{1)
of the Constitution. Therefore, it was duly placed on the Order of Parliament by the
Minister of Justice on 22™ September 2020

P

The several Petitioners In Spacial Determination Nos. 01 1o 39/20 invoked the jurisdiction
of Your Lordships' Court in terms of Article 121{1) of the Constitution. A number of
Petitioners also sought to intérvene in this proceedings under Artlcle 134(3) of the
Constitution. The Bill was taken up for deliberation by Your Lordship’s Court on the 297 and
30" of September and the 1 of October 2020.

JURISDICTION OF THE SUPREME COURT IN RELATION TO A BILL DESCRIBED IN ITS LONG TITLE
AS BEING AN ACT TO AMEND THE CONSTITUTION

] The Bill being an amendmient to the Constitution, would necessarily have 1o be passed by

the special majority of Parliament stipulated in Article 82(5). Therefore, the ‘only’

question to be determined in these proceedings is whether the Bill or any provision
thereof requires the apprmrg_:I Wnﬁe at a referendum by virtue of Articie B3,

=




Article 120 proviso {a) of the Constitution, reads

“Provided thot —

{a) in the case of o Bill described in its long title as being for the amendment of any
provision of the Constitution, or for the repeal and replacement of the
Constitution, the only question which the Supreme Court may determine is

whether such Biil reguires approvel by the People at o Referendum by virtue of

the provisions of Article 83" (emphasis odded)

It is therefore evident, that when provisa (3) of Article 120 of the Constitution becomes
applicable, the Supreme Court's general constitutional jurfsdiction under Article 172 io
determine "any question” relating 1o the constitutionality of & Bill becomes limited 1o 3
“single question”, namely whether such Bill requires the approval by the People at a
Referendum in accordance with Article 83 of the Constitution, (See, "Second Amendment
ta the Constitution™ 5.C.{SD)3/1579, "Third Amendment to the Constitution” 5.C.{5D)
2/1982, “Fifth Amendment to the Constitution” 5.C(5D) 1/1983, “Seventeenth
Amendment to the Constitution” 5.C.(50)) 8/2000 and “Seventeenth Amendment to the
Constitution™ 5.C.(50) 5/2001).

Article 123 reads as follows:

f1) Tte determination of the Supreme Court sholl be accompanied by the
reasons therefor and sholl state whether the Bill or ony provision therenf i

inconsistent with the Constitution ond if so, which provision or grovisions

of the Constitutins




(2

Where the Supreme Court determines that the 8ill or any provision thereaf

is inconsistent with the Constitubion, it shall also state -

fa)

(bl

fe)

(<!

whether such Bill Is required te comply with the provisions of
porographs (1) and {2) of Article 82 ; or

whether such Bill ar any provision thereaf may only be passed by
the special mojority required under the provisions of paragraph {2)
of Article 84; or

whether such Bill or any provision thereof requires to be possed by
the spedal majority requited under the pravisions of poragraph §2)
of Article 54 and approved by the Pesple ot o Referendum by virtue
of the provisions of dricie 83, and moy specify the nature of the
omendments which would make the Bill or such provision rease

to Be incansisbent,

Where any Bill, ar the provision of any Bill, has been determined or
ie deomad 1o hove heen determined, to he inconsictant with the
Constitution, such Bill or such provision shall not be possed except

in the manner stated in the determination af the Supreme Court -

Provided that it shall be lowful for such Bill to be passed after such
amendment as would make the Bill cease to be inconsistent with the

Canstitution.




(i

Amendments to the Constitution that would attract 3 Referendum

Article 83 of the Constitution sets out an exhaustive list of entrenched provisions. It reads

as follows:

“Notwithstanding anything ta the contrary in the provisions of Article 82 -

fel o Bl for the amendment or for the repeal and replocement of or which i
inconsistent with ony of the provisions of Articles 1, 2, 3,6, 7, 8 9. 10 and 11, oraf
this Arlicle, and

{t) g 8l for the amendment ar far the repeol ond replocement of or which is
inconsistent with the provisions of paragraph (2] of Article 30 or of parograph (2]
af Articie 62 which wouid extiend the lerm of office of the President, o the guration

of Parfigment, as the case may be, to over six years,

shail become law if the number of volbes cost in fovour thereof amaounts to not fess than
twa-thirds of the whale number af Members {including those not present), Is opproved by
the People at 0 Referendum and o certificate is endorsed thereon by the President in
occordance with Article 80.7

SUBMISSIONS

These written submissions sre made further to the oral submissions made by the Hon.

Attorney General at the said deliberations, and will proceed to address in detail the

queLtion J% Lo whether the Bill or any provision theseof ¢

Peopie at @ Referendum



Proposed Amendments

At the outset, Your Lordships may be pleased to appreciate the proposed amendments In the

context of provisions in the 1978 Constitution and their evelution by amendments to the

Constitution, as introduced from time to time. For ease of reference, a table |s set out below

tracing the constitutional origins of the several clauses sought to be re-introduced through

this Bill.
Clause Content Similar provision in 1978 Similar provision in 1%
No. in Constitution as amended up Amendemnts
the Bill to 174
i— = | -  LONG TITLE OF THE BILL —
I
| 2 MEW AMENDMENT TQ ARTICLE 31{1}(b)
fn . .
i 3 Powers and functions Articie 33 |
of the President |
4 [ President te be ' ﬁﬁlcle 4z ‘ o N
respansibie to |
| Parllarment
| | s N
=] ' Imimunity of Artigle 35 ‘
President from suit |
6 | Parlia """HTTH—F':" Chapter VIIA = Articie 414 ’
Council |
= N — e [
7 | Cabinet of Ministers Article 42 — Artpele 53 | |




& | PublicService | Articie 54(1) (Section 7)

Cormmission

9 Power of delegation Article 56(1)

by Public Service

Commizsion to a
Commitiee

10 Power of delegation . Article 57
by Public Service
Commission to 2

Committes

11 AMENDS ARTICLE 614 BY REMOVING THE POWER OF THE ADMINISTRATIVE APPEALS
TRIBUNAL TO HEAR AND DETERMINE APPEALS IN RELATION TO DECISIONS OF THE PUBLIC
| SERVICE COMMISSION

i2 Appointreents by the Articte B1E
Fresident
13 Secretary General of Article 65
Parliament
14 Dissolution of Article 70§{1)
Parliament
15(1) | Publication of Bills Article T&(1) o
16 Submission of Bills to Article B5{2)
the People by
Reterendum




17 Disqualification for Article 91(1}(d)}
election as a Member
of Parllament
15 Disgualitication for Article 92
election as President
19 Election Commission Articles 103(1) and 103 (7)
20 Powers of the Article 104B|43)
Election Commission
ta issue Guide|ines
21 Appointment of Article 104E(1)
Commissioner
General of Elections
| .
2 REPEALS ARTICLE 10M4GGE INTRODUCED BY THE 19™ AMENDPAENT
73 Appointment of | Artlcle 107(1)
Judges o the
superior Courts
24 Acting appointments il Article 109
15 Constitution of the Article 1110
Judicial service
Cormmicsion
26 Power ta grant leave Article 1116(5) and 111E(6)

or remove 2 member

| of the ludirial Service

Commissian




27 Urgent Bills Article 122

2B Deeming provision to Article 123{3)
apply in the event
the Supreme Court
entertains a doubt
with regard to an
Urgent Bill

29 Ouster clause with Article 124 |
regard to the Valdity
of Bills and the
legisiative process

30 Right to be heard by Article 134(1)
thie Supreme Coust in .
relation to Urgent

Bills

31 Appointment of the Article 153[1#-3'53_'{53{4_} =

Auditor General

32-30 | REPEALS THE NATIONAL AUDIT SERVICE COMMISSION INTRODUCED UNDER THE 197

AMENDMENT
40 | Duties and functions ~ Article 154{1)
of the Auditor
General
a1 Appointments to the | Article 154R{ 1){c)
Fingnce Commistion




| 42 | National Police i
|

Commissiom ‘

43 REPEALS THE IGP'S RIGHT TO ATTEND MEETINGS OF THE NATIONAL POLICE COMMISSION |

a4 Fower to challenge & Article 155 Ci1}
decision of the
Matiore! Police

CORUTHSSION

45 Interference with the o - - Articie 155 F-'[lfl |
fathonal Police |

Commission |

a6 Powers of the Article 155FF |
National Police |
Commisslon

47-51 Anciiary of the Repesled by Section 28 to 37 of
| National Police the Act
Commission

52 Power of National 1 Article 155M

Palice Commission to

frake fules

53 Parliamentary Article 156(2) and 156(5)

Commissioner for

Administration

54 REPEAL OF CHAPTER XX A - COMMISSION TO INVESTIGATE ALLEGATIONS OF BRIBERY
AND CORRUPTION

55 REPEAL OF CHAPTER XIX B — NATIONAL PROCUREMENT COMMISSION

10



— = - -
Nlerpretation of | Articke L7

Pubiic Offheer |

TRANSITIONAL PROVISIONS

10,

INCONSISTENCY BETWEEN SINHALA AND TAMIL TEXTS

As evident, provisions in clause 3 (Article 33), dause & [Article 42}, clause § [Article 35),
clause 7 (Articles 42 to 53), clause 14 (Article 71), clause 15{1) (Article 78(1)), clause 16
(Article 85(2)), clause 17 (Articie 91{1)(d}), clause 18 {Article 92), clause 27 (Article 123),
clause 28 [Article 123(3)), clause 29 (Article 124) and clause 30 (Article 134(1)) were
inchided inthe 1978 as amended to the Seventeenth Amendment. Therefore, when read
in the light of the Preamble to the Constitution {SVASTI), these provisions should be
eonstrued as having been enacted In terms of the Mandate which the People of 51l Lanka
had freely expressed and granted on 21% July 1977 and entrusted to and empowered
their Representatives elected on that day to draft, adopt and operate as a new
Republican Constitution and subsequently by the exercise of this legislative power of
the people through their representatives.

The provisions in the remaining clauses were effected by the Eighteenth Amendment in

the following manner:

Clause b (Chapter VIIA — Article 41A), clause B (Article 54{1)}, clause 9 (Article S&(1)).
clause 10 {Article 57), clause 12 {Article 61E), clause 13 [Article B5), clause 19 (Article
103{1) and 103{7}), clause 20 |Article 104B{4a)), clause 21 {Article 104E{1)), clause 23
[Article 107(1)), clause 24 (Article 109), clause 25 (Article 1110, clause 26 [Article 111£]5)
and Article 111E(6}), clause 31 (Article 153(1) and Article 153{4), clause 40 [Article 154{1)),
clause 41 (Article 154R{1)(c]), clause 42 {Article 155(1) and Article 155(4)), clause 44

11




11.

pAarticle 135CH1H, clause &5 (Arficle 155HLY, clause 46 (Ariicles 155FF], clauses a7.51
(repaaied by seqlions 28 to 32 of the Act), clause 52 (Article 155M), clause 53 (Article

156(2) and Article 156(5)) and clause 56 (Article 1700

Thus, it is seen that the proposed amendments contained in the impugned Bill have gither
been part of the 1978 Constitution with the approval of the Sovereign People acting
LTu-Du@h their Representatives exercising their legislative power or such power being
EXEFCise0 subsequent Lo determinations of the Supreme Court which exercising its judicta

power.

Submissions on the Amendments to be moved at the Committee Stage of the Bill

1.

i3.

It is rezpectfuliy submitted that the government has agreed to move further amendments
to the Bill at the committes stage of Parlisment and such proposed amendments wers
tendated to Your Lordships’ Court at the commencement of the hearing on 29°
September 2020 by the Attarney General, with copies to all the Petitioners and
Intervenient Petitioners. A copy of same is 2lso annexed here 1o marked "X for the aasy

reference of Your Lordships.

In this régard, it was contended by several Petitioners that the content of the said
proposed amendments was intended to deviate from the principles underlying the Bill in
Its present form, However, it is respectiully submitted that the only purpose of tendering
the proposed committee stage amendments was to give notice to Your Lordships’ Court
and the several proceedings to the parties that the Gewvernment intends to move such
amendments al Committee Stage of Parliament which is a matter that is provided for by

the Constitution and the Standing Orders of Parliament

‘el
1 |



14,

13,

In this context it is also 1o be noted that the content of the propesed commitiee siage
amendments in no way deviates from the principles underlying tha Bill. It s respe ctfully
submitted that the proposed amendments are intended to provide further clarity to the
legislative policy underlying the Bill and nol to address any issues relating ta the

constititionality of the Bill 25 allpged by the Petitioners,

Theretore, it Is submitted that Your Lordship’s are not precluded from considering the
proposed committee stage amendments and exercising Your Lordships' jurisdiction in

terms of Article 123(4) ef the Constitution,

Petitioners' Submissions

16

The Petitloners sought to impugn the Bill on inter alio the following greunds, which are

dealt with hereinafter:

. The Impact of the Bill on the purported bacie structure of the Constitution
. The prejudicial impact on Sovereignty
. Specific clawses of the Bill

The Bill nor any of its provisions affect the basic features of the Constitution

17,

In his oral submissions, the Learned President’'s Counsel for the Petitioner in SCSD
Application No.04/2020 claimed that inter alio the instant Bill in its entirety has no force
in law as it “destroys” the basic structure of the Constitution and, as such, not even
approval by the People at a Reterendum can cure . It was further submitied that onlya
constituent assembly with a mandate to formulate a new Constitution could engage in

such 3 pursuit. Several ather Counsel wha made subsequent oral submissions supporied
13



19.

such a contention Arcordingly, their common position was that when the Tk
Amendment fo the Constitution Bl s taken a5 & whole, compllance with the procagure
set put in Article B3 ie insulficient for iz enactment However, as misch 35 the Petitjaners
may urge that this Bili be struck down on such basis, any emotive pleas an their past must
ultimately be considered through the prism of the law, particularly the ambit of the
lurisdiction conferved on Your Lordships by the Constitution and, therefore, founded on

the provisions of the Supreme Law of the Democratic Socialist Repubiic of 51 Lanka,

In this regard, Your Lordships may be pleased to appreciate that the several Applications
before Your Lordships' Court with regard io the instant Bill seek to invoke the
constitutional jurisdiction of the Supreme Court in terms of Article 121 read with proviso

{8} to Article 120 of the Constitution. Article 120 and proviso (a) thereto read as follows:

The Suprerne Court sholl have sole and exclusive Jurfsdiction fa determine
any question as to whether any Bilf ov any provision thereof is inconsistent

with the Constititing :
Prowided that —

{a}  In the case of o Bill described in the long title as being for the
emendment of any provision of the Constitution, or for the repeal
and replacement of the Constitution, the only question which the

Supreme Court may determine Is whether such Bill requires
opproval by the People at o Referendum by virtue of the

provisions of Article 83,

In the Special Determination SC.50. No.17/2013, where the Petitioner in that Application
sought 1o impugn matters pertaining to the placing of the Private Member's Bill titlsg
Twenty First Amendment to the Constftution on the Order Paper of Parliament, Yaur
Lordships unequivocally drew the boundaries of jurisdiction under proviso (a) to Article
130 in the following manner;

14



20,

"N would be sopropriote to foke fogniionce &f the Constffutional
surisdiction of the Supreme Court in cegard To Bilts pnd it s condign do heor
in iming, in the consideretion of the grounds of challenge. the constitutional
prescriptions as particwlorly set out in proviso (o) to Article 120 of the

Constitution,

The proviso (o) to Article 120 of ihe Constitution which pertains oo 8 for
the amendment af any provisions of the Constitution o for the repeal ond
replacement of the Constitution hos been commented upon by this Courl
in @ number of determinotions which in unison lgy down thot in view of
Article 120(a) of the Constitution, the only guestion which this Court has to
determing s whether the 8l requires the epproval of the peaple ot o
referendum by virtue of the prowisions of Articie 83...

it is o bosic 1ehet of fow thot o Court must be clothed with Jurtsdiction as
any assumption of jurisdiction wouwld render a decision devaid of legal
effect and null and void, it is Lo be noted that the furisdiction remmit of the
Supreme Court s stipuloted in Article 120 of the Constitution has not been
enlarged and the Court is constrained to hold fast lo the bounds of its
furisdiction assigned to it by the grundnorm — the Supreme Law of the

fation.™

Indeed, even in the Applications of the Petitioners on whose behalf Learned Counsel
made oral submissions, posing the ramifications of the instant Bill vis-a-vis the purported
“hasic structure”™ of the Constitution as the thrust of thair arpument, the reliefs sought in
such Applications are confined to prayers seeking compliance with Article B3. For
instance, in SC.50 Application No.04,/2020, the Petitioner prays that Your Lordships' Court
be pleased to:
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fo}  Determine thot Clouse 5 and/or Clouse & and/ar Clouse 7 and/or Clause 14
andfor Clause 16 andfor Clouse 17 ondfor Clause 19 ond/or Clause 20
and/or Clause 21 and/or Clause 22 and/ar Clouse 27 and/or Clouse 28 of
the Bilf titfed “The Twenticth Amendment ta the Constitution” ond/or the
coid Bill a5 g whole oré thus and otherwise contrary to ond/or inconsistent

with the provisions of Article 2 of the Constitition;

b} Determine that Clouse 16 aof the Bill titled “The Twentieth Amendment to
the Constitution” andfor the soid BiN as o whole ore thus ond otherwise

i) Determine thot Clouse 5 ond/or Clause 6 and/or Clause 7 and/or Clouse
14 and/or Oouse 18 and/or Clouse 17 and/or Clouse 19 ond/or Clouse 20
and/or Clause 21 and/or Clause 22 and/or Clause 27 and/or Clause 28 of
the Bill titled “The Twentieth Amendment to the Constitution” and/or the

soid Bill as @ whole are thus reguired to be enacted in terms of Article 83
of the Constitution.

Therefore, it is respectfully submitted that the Counsel for the Petitioners cannot now
abandon the position of their clients manifest in the pleadings and make submissions
contrary to the reliefs sought. They cannot approbate and reprobate by, on the one hand,
praying for a determination that the Bill be enacted in terms of Article 83 and,
simultaneously on the other hand, contending that even the approval of the People at a
Referendum is insufficlent for its passage Into law. Further, the Supreme Court cannot
transcend the parameters of its own constitutional [urisdiction under provisa (a) to Article
120. As such, the Petitioners are estopped from seeking any relief from Your Lordships
which goes beyond a determination that the Bill attracts compliance with Article 83,

16



Further, any proposition that a Bill which alters the purported "basic structurs™ of the
Lonstitution cannot be enacted even with the approval of the People at a Referendurm i
unienable in the context of Srl Lanka for more than one reason. As evident, Artiche 82 and
Articie 75 of the Constitution contempiate repeal and replacement of the Constitution by
Pariiament anc "amendment” includes repeal, aiteration and additien. These provisians

read as Tollows:

Article 82 -

(i) Na Bill far the amendment of any provision of the Constitution shall
be placed on the Order Poper of Purliament, unless the pravision to
b repraled. aitered or added, ond conseguentiol omendmenis, if
any, ore expressly specified in the Bill ond is described in the long

title thereof as being an Act for the amendmenit of the Constitution.

(2)  No Bill for the repeal of the Constitution shall be placed on the
Order Poper of Porlioment unless the Bill contains provisions
replacing the Constitution and is described in the long title thereof
os being an Act for the repeal and replocement of the
Constitution.

(31 If in the opinion of the Speaker. o Bill does not comply with the
reguirements of paragraph (1) or paregraph (2} of this Article, he
shall direct that such Blll be not proceeded with uniess it is smended

50 05 to compily with those reguirements.
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{41  Notwithstanding anything in the preceding provisions of this
Article, it shall be lowful for o Bill which complies with the
reguirements of paragraph (1) or parograph {2] of this Article to
be amended by Parlioment provided that the Bill as so amended
shall comply with those requirements.

{4} A Bill for the amendment of any provision of the Constitution or
for the repeal ond replacement of the Constitution, shall become
law if the number of votes cast in fovour thereof amounts to not
less than two-thirds of the whole number of Members (including
those not present) and upon & certificate by the President or the
Speoker, os the cose may be, being endorsed thereon in
occordance with the provisions of Article 80 or 79,

{5) Ma provision in any law shall, of sholl be deemed to, omend, repeal
or reploce the Constitution or any pravision thereof, ar be so
interpreted or construed, unless enacted in accordance with the

reguirements af the preceding provisions of this Article.

{7} Inthis Chapter, “omendment” includes repeal, alteration and addition.

Article 75 -

Parliament sholl have power ta make laws, including laws having retrospective

effect and repeoling or amending any provision of the Constitution, or adding
any provision to the Constitution :

18



23,

24,

Provided thot Parlioment sholl not make any low =

{a)  suspending the operation af the Constitution or any part thereaf, or
)  repealing the Constitution as o whole unless such low also enocts g new
Constitution to reploce it.

Furthermaore, in tesms of Article 76(1), "Parliament shall not abdicate or in any manner
alienate its legisiative power and shail not set up any authority with any legisiative

power".

Hence the Constitution itself recognizes the legislative power of the People vested in
Parliament to effect amendments, including repeal and replacement of provisions of or
the whole of the Canstitution. Subject to the provisions of Articls 83, therefore, the
Constitution does not envisage any cther procedure, including a constituent assembly, by

which the Constitution could be amended, repealed, altered or added to.

Howeyer, the Learned President’s Counsel for the Petitioner In SC.SD. No.04/2020 placed
sole raliance on the dictum in the separate Determination by Wanasundera ). in SC.50D
Applications Mos.7-48/1987 In Re The Thirteenth Amendment to the Constitution and
sought to advance an argument regarding the purported “basic structure” of the
Constitution. There, His Lordship relied on Indian jurisprudence, comparing the amending
power contained in Article 368 of the Constitution of India with the provisions of Article
83 of aur Constitution and observed that “there could be in theory o fourth category even
putside the omending provisions” of Article 83. Quite apart from the speculative language
inwhich such observation is couched, it is also inconceivable that the act of amending the
"basic structure” by resort to a “Constituent Assembly® which is a body specially assigned
1o creale a new Constitution could be more reflective af the Sovereignty of the People,

over both Parliament exercising representative demacracy through the legislative power
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26,

ot the Peoale or tne Peooie @1 8 FEEMENDUT EXRICSINE girett aemocrecy. wlost
pertinently, the same Counsel conceded that this issue b= not sefthed law an 50 Lanlks as
four of Their Lordships from the nine-ludge Bench in the aforesaid Special Determination
were in agreement, four ethers disagreed and one of Their Lordships did not commenting
on the issue. Further, Your Lordships may be pleased to see that Wanasundera 1., despite
having concluded that the Bill had the effect of altering the "basic structure of our

Constitution® determined In the end that the Bill could be enacted with a Referendum:

“It would be seen from the foregaing that the Thirteenth Amendment seek
to create on arrangement which is structurally in conflice with the
structure of the Constitution ang with its provisions both express and
implied. Further, the provislons of the Thirteenth Amendment aiso
contravene both the express and implied provisions af the Constitution, The
Bill therefore connot be passed without at least a Referendum.”

¥et, with all due respect to Wanasundera )., the above dictum is flawed in that It falls 10
appreciate the distinguishing elements between the Constitution ot India and the
Constitution of Srl Lanka. Firstly, the concept of a “basic structure” is alien to our
Constitution. Secondly, there is no provision under the Constitution of Inda which
permits amendments of any provisions thereof through a referendum. The said Article
368 of the Indian Constitution which Wanasundera |, compared with Article 83 of the

Constitution of Sri Lanka contains a vastly different procedure and reads as follows:

{1) Notwithstanding anything in this Constitution, Porliament may in exercise
of lts constituent power amend by way of oddition, varigtion er repeal any
provision of this Constitution (n occordonce with the procedure loid down

ir this oriicle.




2.

(k3] An gmendment of this Consttufion may be imitigted oaly by The
intraduction of a Bl for the purpose in either House of Parfiament. and
when the Gill {s passed in each House by @ mojority of the total membership
of thot House and by o majority of not less thon two-thirds of the members
of that House present and voting, it shall be presented to the Presideat who
shall give his assent to the Bill and thereupon] the Constitution shall stand

amended in gccordance with the forms of the Bl
Provided thot if such amendment seeks io make ony change in—

fa) article 54, article 55, article 73, articte 162 or article 241, or

fb)  Chapter IV of Part V, Chapter Vof Part VI, or Chapter | of Part X1, or
fc) any of the Lists in the Sevenih Schedule, or

fol the representotion of States in Parlioment, or

faj the provisions of this erfide,

the amendment shall also require to be ratified by the Legislatures of not
tess than ane-half of the Stotes by resalutions to that effect possed by those
Legisiotures before the Bill moking provision for such omendment is
presented to the President for assent.

In any event, as the aforesaid separate Determination of Wanasundera 1 with which anly
three of Their Lordships out of the nine-judge Bench agreed, was a minority view, it
cannot serve as a binding authority in support of the Petitioners’ contention on this issue,
Your Lordships may recall that it was the Detérmination of Their Lordships Sharvananda
€, Colin-Thome 1., Atukerale |, and Tambiah J. along with the separate Determination by
Ranasinghe 1. in SC.SD Applications Nops.7-48/1987 which prevailed and saw the
enactment of the Thirteenth Amendment to the Constitution withoul recourse to a

Referendum. Repraduced below are the observations in that majorily view:
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“it was contended that the scope of amendment contemplated by Articie
82 and Article B3 s limited and that there are certain basic principles or
feotures of this Constitution which can in no event be altered even by
compliance with Article 53. Reliance wos placed jor this proposition on the
decisians of the Supreme Court of india in Kesovanonoe Vs. State of Kerala,
AR, (1973) and Minerva Mills Lts, Vs. Uinion of indig (1980) A.LR, 5.C.
1785, Those decisions of the Supreme Court of india were based an Article

358 of the unagmended Indion Constitution which reads os follows:

“An amendment of this Canstitution may be initiated only by the
introguction of a Bl for the purposes in. gilther Hovse: pf

Pariioment...”

The soid section 368 corried no definition of “amendment” nor did it
indicate its scope. it was in this context thot the Supréme Court in
Kesovanando cose, reoched the conclusion by o narrow majarity of seven
to six that the power of amendment under Article 368 Is subject to implied
limitotion and Pgriioment cannot omend those provisions af the
Constitution which affect the basic structure or fromewark of the

Constitution...

But both our Constitution of 1972 and 1978 specifically provide for the
amendment or repeal of any provision of the Constitution or for the
repeal of the entire Constitution — Vide Article 51 of the 1972 Constitution

and Article 82 of the 1978 Constitution. In fact, Article 82{7) of the 1972

'sic it n “In thi ter . “includes r

a2
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giteration and addition.” in view of this exhaustive explanation thg
amendment embroces repeal in pur Constitution, we ore of the view that

waould no rto be of “Ame nt” foung

in the Indian | ents which hod not to consider sto Ition o
the word “Amendment”, Fundemental principles or basic featores of the
Constitution have to be found in some provision or provisions of the
Constitution and If the Constitution contemplotes the repeal of any
provision or provisions of the entire Constitution, there is no basis for the
contention that some provisions which reflects fundomental principles or
incorporate basic fectures are immune from amendment. Accordingly,
we do n n_that s owisions of the
Constitution ore unomendable.™

Subsequent Special Determinationes by Your Lordships' Courl have also endorsed (he
above majorily view in In Re The Thirfeenth Amendrment by distingulshing the position
under the Constitution of India fram the constitutional framework of Sri Lanka. In 5C50
No.32/2004 re the Bill titled Nineteenth Amendment to the Constitution proposed in
2004, it was determined thus:

“It was contended thot that this Bill seeks to amend the basic structure of
the Constitution ond goes beyond the legislative competence of
Parfiament. The basis for this submission was thot Clouse 8.1 mokes

Buddhism the officiol religion and destroys the secular notion of the Stote.

Reliance wos placed for this proposition on the decision of the Supreme
Court of indig in Kesovananda Vs, State of Kerala, (AR 1873, 5.C 1461)
The afaresaid decision of the Supreme Court of India was bosed on Article
368 of the Indian Constitution. This Article of the Indian Constitution corried

no defimtion of "Amendment”. On the contrary Article 82 of our
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Constitution provides that “Amendment” includes repeal, alteration and
addition. In view of this difinitien it weould not be a rinte o be

quided by concept of "Amendment” faund in the Indian Judament. Basic

Constitution and if the
ion, there Is no bosis for the contention thet

some W W, role bosic features are mmune m

ginendment.

Article 82(5} provides that o 8ill for omendment of any provision of the
Constitution or for the repeal ar replocement af the Constitution shalf
become law If the number of votes cast in fovour of It ameunt (6 nat less
thon two-thirds of the whole number of members (inciuding thase mot

present.}

However, Article B3 provides for o special procedure for a Bill to amend,
repeal or replace or which is inconsistent with the provisions of Articles
1,2 3,6, 7 8 9 10 ond 11 of the Constitution. Accordingly, any repeal or
replacement or which is inconsistent with the aforesald Article would
require a twao-third majority and e Referendum on the basis that it affects
the basic features of the Constitution. Accordingly this Bill which seeks to
repeal o basic feature of the Constitution namely Article 9 of the
Constitution, and to substitute a new Clouse in its place reguire twa thirds

In Parliamen val by the Referendum in

terms of Article 83 ©
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29.

Hence, it Is evident that Your Lordships' Court has determined that the basic features of
our Constitution are those entrenched provisions exhaustively referred Lo in paragrapis
{a) and (b} of Article 83 of the Constitution, ie. Articles 1, 2, 3,6, 7, 5, 3, 10, 11 and &3, a3
well as Articles 3002} and 82{2) Insofar as the extension of the teem of office of the
President or the duration of Parliament respectively is concermed. To argue that there is
a "basic structure” or other basic Teatures over and zbove those expressly and
exhaustively set out in Article 83 is to write into the Constitution provisions which do not
exist and were never intended by the Sovereign People or the Legislature, Such a course
ot action by judicial intervention would be contrary to well-settled principles poverning

the interpretation of Constitutians and has been frowned wpan by Your Lordships.

The following extracts from Sindra on Interpretation of Statutes are cited in this regeard

“The simplest and mast obvious Interpretation of a Constitution; if in
itself sensible, is the most likely to be that meant by the people in its
adoption. (Green v, Linited Stotes, 2 L Ed 2d 672, 703; 356 US 165 cited in
Bindra, 10"Edn. at p.858.)

If the words of e statute are In themselves precise and unambiguous, then
no more can be necessary than to expound those words in their natwral
and ordinary sense. The words themselves alone do, in such cases, but
declore the intention of the low-giver. {Sussex Peerage Case, (1844) 11 €
and Fin 85 at 143 cited in Bindra, 10'"Edn. At p.861)
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occasions Invelving constitutional interpretation.

To get ot the thought or meaning expressed fn o slatule, o contract or ©
Constitution, the first resort, (n olf coses; is to the notural signification of
the words, In the arder of arammatical arrangement in which the framers
of the instrument hove placed them, If the words convey o definite
meaning which invelve no absurdity nor any contradiction of other ports
of the instrument, then thot meaning, opparent on the foce of the
instrument, must be occepted, and peither the courts nor the legislature
have the right to odd to it or take from it...5c also, where o low (5

expressed in plain and wnambiguous terms whether those lerms ore

general or limited, the tegisioture left for construction.. There is even
stronger reason for adhering to this rule in the case of a Constitution than
in that of o ctotirte, since the fotter 5 possed by o deliberotive hody of smalf
nurmbers.while the Constitution although Jramed By conventlons, ore yet
creoted by the vates of the entire body of electors in a Stote... ({oke Courtry
Commissioners v. Roflins, 132 L Ed 1060: 130 U5 &662, clted in Bimdra,
10"Edn. at p.B63)"

“How should the words of this provision of the Constitution be construed?
it shouwld be construed according to the intent of the makers of the
Constitution. Whereas in the Article before us, the words ore in
themselves precise and unaombiguous and there is no ahsurdity,
repugnance or inconsistency with the rest of the Constitution, the words
themselves do best declare that intention, No more con be necessary

The literal rule of interpretation has been applied by Your Lordships' Court an numerous

Following are extracts from the

judgment of Amerasinghe 1. in Somowothie v. Weerasinghe (1990) 2 SrLLR. 121:
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thom to expound those words o heir  ploin,  notural, oraingry,
grammatical and Keral sense. [Cf. Sussex Pesrage Clofm per Lors
Wenslydafe in Grewvw Peorsanl, In Moti Ram Dekn, Sudhic Kumor Das and
Priva Gupto v. General Manager North Eest Frontier Rollwey ond General
Manoger, North Eastern Rallwoy Suba Raa, /. ot p. 621 porograph 65 said:

"The general rule of interpretation which is common to
shotutory provisions os well as to constituliong! provisions s
to find out the expressed intention of the mokers of the
soid provisions from the words of the provisions
themselves.”

wUnless it is apporent thot there was such an omission to deol with an
eventuality that required to be dealt with if the purposes of the
Constifution were to be achieved, | am preduded from giving any
construction other than the literal meaning af the Article. (Cf per Lord

Diplock in Jones v. Wrothom Park Estates.

Even ossuming that o certain situotion had been inadvertently
overlooked by the makers of the Constitution, with what certainty con
we add any words to convey the intention of the mokers of the
Constitution, hod their ottention been drown to the omission? Uniess it is
possible to stote with certainty the additional words that would hove Been
inserted, any atlempt by this Court fo repair the omission in the
Constitution connot be fustified as on exercise of s jurisdiction to
determine what is the meaning of o provision in the Canstitution. The Court
wouwld go beyond its duty of construction. (CF. per Lord Diplock in fanes v.
Wrotham Park Estates (ibid.))..
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I do not know how to repair the supposed omission in accordance with
the intentions of the makers of the Constitution because | do not know,
and have no way of discovering, whaot they might hove said. There is
nothing | can necessorily imply from the words used. In such
circumstances, to odd some words of my own might transform the certain
text of Article 126{2) into one that roises doubts. Judicial intervention
waould then, by introducing private beliefs, render a disservice to the Rule
af Law which rests on the certainty of the low. [Cf. Cross, ap. ol p, 45
Bindra, op.cit. 390 fin. - 991).

Moreover, the seporation of powers requires me as a fudge not o
presume that | know how best to complete the legisiotive scheme. In such
o situation, any attempt on my port to fill the supposed gaps would lead
me to cross the boundary between construction or interpretation and
alterotion or legisiation. It would become, in the words of Lord Diplock in
lones v. Wrothom Park Estotes Ltd. "o wsurpation of the function which
under the Constitution of this country is vested in the legislature to the
exclusion of the Courts" (See also Sir Rupert Cross, Statutory
interprétation, 2nd Ed. at p. 5. it is one thing to put in words to express
more clearly what the makers of the Constitution sald by implication; but
guite another to maoke them say what | conjecture they could hove or
would have soid if @ particular situotion hod been brought to their
attention. (Cf. EA. Driedger, Construclion of Statutes. 1583, Znd £4. 101).
I do not wish to cross the boundary | hove referred to without clear
necessity for doing so by reading inta the Constitution o large number of
words which are not there. (Cf. per Scorman LJ. In Western Bank Lid. v.
schindler). | hove no difficulty in understanding why, as a Judge, | should
refrain from becoming unduly creative in this way. It is o wrong thing to



do. ((F: per Lorg Mersey i Thompaan v Sowld & 0, ped Lord Lot i

Wiekere Sone . mea Soxim bid v Bvans).

In Srimathi Champakam Dorairajon and anather v. The State of Madras
ViswonothoSostr, ). at pp, 130-131 parograph 31 soid:

“We hove been told an high outhority that @ Constitubion
must not be construed in any norrow and pedonlic sense...
We haove also been warned by equolly high authaority that
we hove to interpret the Constitution on the some
principles of interpretation as apply to ordinory low and
that we howe no right o stretch or twist the [anguage in
the interest of any political, social or constitutionod
theory... | consider it to be both legally ond
constitutionoily unsound, even though the imatation has
been extended to us by learned counsel, to eviscerate the
Constitution by our own conceptions of social, political or

economic Justice”,

Where the rights of citizens have been abridged, restiicted or denied by the
Constitution, /n their description or in the manner of their exercise, | can
only give effect to the intention of the makers of the Constitution, however
inexpedient, or unjust or immaorol it may seem. {Cf. per Lord Diplock in
Dupant Steels Ltd, v. 5/rs per Mahajon, 1. in State of Bihar v. Kameshwar
singhl. | cannot twist, stretch or pervert the language of the Constitution
under the guise of interpretation. In Moti Rom Deka and others v. General

Monoger, Morth East Frantier Railway ond enother (supra),
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ifiat the intention of the makers of the Constitution must be gotlered

from the wiords of the Constitution itself Subo faa. 1. at g, 621 saigt

“It is alsn eguelly well setiled that, without doing violence
to the longuoge used, o constiiutions! provision shall
recelve a fair, liberal ond progressive construction, so thot

its true obfects might be promated.”

in the matter of the Central Provinces and Berar Sales of Motor Spirils and
Lubriconts Act, 7938 Chief Justice Gwyer ot p. 4. said he concerved thal "o
broad ond liberal spirit should inspire those whose duty it Is to interpret”
the Constitution, “but”, his Lordship odded, "I do not imply by this thot
they are free to stretch or pervert the language in the interests of any
legal or constitutfonol theory, or even for the purpose of supplyling
omissions or of correcting supposed errars.” These waords were guoted

with opproval by Chigf Justice Kania in A. K. Gopaiah v. State of Madras.

As for the "spirit” of the Constitution, it is to be expected thot arguments
founded upon it are, as Das J. observed In Keshavan Madhava Menon v.
The State of Bombay, ‘always attractive’ because they have o powerful
appeal to sentiment and emotion, However, it has been held that the
spirit of the Constitution is an “elusive and unsafe guide' (per Das. J. in
Rananjoye Singh v, Baljnath Singh and Others Cf. per Mohojan, 1. in State
of Bihar v. Kameshwar Singh). In any event it cannot be invoked by a court
for the purpose of altering the words of the Constitution. In Keshowo
Madhava Menon's case (ibid ). Das, J, observed thot ‘A court of law has to
gather the spirit of the Constitution from the longuoge of the
Constitution. What one may believe or think to be the spirit of the
Constitution connot prevail if the language of the Constitution does not
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the plain fonguage af its letter (See State of Bihar v, Rarmesiwar dngn - ™ ¥ LAl

fsupral at p, 309 poragraph 201 per Mahafan, £ and ot p. 315 parcgrops
231 per Das, 1.; Renanjayo Singh v. Bajinath Singh (supra) ot p. 752 per Dos,
4., Romakrishno Singh. Ram Singh and others v, Stote of Mysore and others
per Das Gupta, C. I ;Kesavonanda Bharati v. State of Kerolo. To hold
otherwise would, o3 Oiford, J. cbserved in Loan Association v. Topeko {see
gysa Bindra, Interpretation af Statutes, 7tk Ed, ot p.290). 'make the courts

sowvereign over both the Constitution and the people and convert the
Government into o judicial despotism’,

In The Attorney General v. Shireni Bandaranayke and Others 5C Appezl No 67,2013, 5¢
Minutes of 21.02.2014, a five-judge Bench of the Supreme Court mterpreted the
provisions of Arficle 107{2) of the Constitution by confining itself to the plain tex.
Accordingly, the artificial repiacement of the words “by law or by Standing Grders” with
the words “by !‘aw and by Standing Orders™ within that text by Their Lordships in SC

Reference No.3/2012 was criticized and overruled in the following manner:

By so deleting or rendering nugotory clear words of the Constitution, the
Divisional Bench has flouted the concept of Sovereignty of the People
enshrined in Article 3 of the Constitution and the basic rule reflected in
Articie 4{a) of the Constitution that the legisiative power of the People
may be “exercised by Parliament, consisting of elected representatives of
the People and by the People at o Referendum”...

It 1s significant that Article 107{3) of the Coastitution daes nal contain any
wards indicating that anly certain matters cantemplated by that orovision
may be provided for by Standing Orders and certain other matters must be
provided for by law. If that was the intention of the makers of the

Constitution, they would probably hove adopted language sufficient to
i1



conhvey such o meaning, and used, for instance, the formulo by low and
Standing Orders”. They would afso hove indicoted clearly what matters
should necessarilv be provided for by low. Thus, in my view, the
determination of this Court In 5C Reference No. 3/2012 is not only
erroneous but also gges beyond the mandate of this Court to interpret
the Constitution, and intrudes into the legislative power of the People.

i My apinion, to conclude, as this Court did, in S5C Reference No. 372012,
that It is mandatory for Parliament to provide for the motters in question
by low, and fow only, not only does violence to the clear language of

expressly conferred on it by the Constitution itself. In my opinion, this

Courl has no authority, whether express or implied, te do so. As this Court

abserved in Attorney Generol v Sumathipala (2006) 2 5ri LR 125, ot page
43,

“A judge connot under o thin guise of interpretation usurp the
Junctlon of the legislature to achieve a result that the judge thinks
is desirable in the interests of justice. Therefore the role of 24 the
judge is to give effect to the expressed intention of Parfiament s
It is the bounden duty of any court and the function of every Judge
to do justice within the stipwoted parameters.”

Thus, in my view, the determination of this Court in 5C Reference
No.3/2012 is not only erroneous but also goes beyond the mandate of
this Court to interpret the Constitution, and intrudes into the legislative

power of the People. Hence, to condlude, as this Court did, in 5C Reference
Ne.3/2012, thar it is mandatory for Parliament to provide for matters in




auestion by low, ond law anly, not only goes violence o the cledr
languoge of Article 107(3), bt oko tokes oway from Porhament, o

diseretion exoressie conferred an it by the Constitition itseil.”

33, Therefore, Your Lordships may be pleased to reject the Petitioners’ contention thal the
provisions of the instant Bill or the Bill taken as a whole alter the purported “basic
structure” or grundnorm of the Constitution, locating It outside the scope of enactmerit

even by comphance with the procedure set oul in Arlicle 83,

34. It is respectfully submitted that the Bill nor any of its provisions attract the requirement
of approval of the People ai a Referendum and, therefore, certainly no further procedural
requirements for its passage into law. It may be enacted with Lthe special miajority

stipufated in Article B2(5) of the Constitution,

35, Since the above contention of the Petitieners arpse from thelr submissions that the Bjll
as & whole has a prejudicial impact on the Savereignty of the People recognized in Arlicie
3 of the Constitution, the concept of sovereignty as contemplated in our Constitution and
elucidated by severa! determinations of Your Lordships' Court will be considered next,
prior to addressing the specific provisions in the clauses of the Bill impugned by the

Petitioners.

SOVEREIGNTY OF THE PEOPLE AND THE LINK BETWEEN ARTICLES 3 AND 4 OF THE
CONSTITUTION

36. Article 3 of the Constitution provides that: "ln the Republic of SA Lanka Sovereignty s in
the People and is inafienohle, Sovereignty includes the powers of Govermment,
fundamental rights and franchise.”




3t

38,

.

41,

The ariging af the concept of Sovereignty in the People’ of Sri Lanka can be found in the
Preamble to the 1978 Constitution (SVASTI), which states that the People of Sri Lanka, by
their Mandate treely expressed on the 217 of July 1977, had entrusted to and empowered
thell Repressitatives Lo diafl, adopl and operate a8 new Republican Constitition in gode

to achieve the goals of a Democratic Socialist Republic.

The Preamble to our Constilution also records thal the freely elecied representatives of
the People of 5ri Lanka, in pursuance of such mandate and humbly acknowledging their
obiigations 1o the People, had thereatter enacted this Constitution as the "Supreme Law”
af the Democratic Socialist Repubtic of Sq Lanka, ratifying the immutable republican
principles of REPRESENTATIVE DEMOCRACY, FREEDOM. ECQUALITY, JUSTICE,
FUNDAMENTAL HUMAN RIGHTS and the INDEPENDEMCE OF THE IUDICIARY ac tho
intangible heritage thal guarantees the dignity and well-being of succeeding generations
of the People of Sri Lanka.

Accordingly, Article 3 which embodies the sovereignty of the People is expressly included
In Article 83(2) of the Constitution and thus is an entrenched provision,

However, Article 4 of the Constitution ks notl expressly referred to In Article 83 of the

Constitution and thus, is not an entrenched provision of the Constitution.

Sharvananda Cl. In Re. Thirteenth Amendment to the Constitution [1987] 2 SLR 312 af

p.324 observed as follows:




“The leaislative history of the 1978 Constitution shows thal Article 4 waos
deliberately omitted from the list of entrenched articles. The report af the
Parligmentary Select Committee on the Revisicn af the Constitutien
published on 2261978 discloses thot the Committee recommended the
ertienchment af Articles 1 -4, 5, 10, 11, 3042}, 62{2) anc 83 {pora. 3 of the
Report]). The Bill for the repeol and replacement of the 1972 Constitution
{published in the Gozette of 14.7.78) Included Article 4 in the category of
entrenched Articles, However, when Lhe Bill was possed, Porliament
omitted Article 4 from the list of entrenched provisions. That emission must
be presumed to have been deliberate, especlally as Articles 6, 7 ond 8 were
odded to the {ist.” (emphasis added)

Article 4 sets out the manner in which “the Sovereignty of the People” shall be exergized

and enjoyved.

In In Re Thirteenth Amendment to the Constitution [1987] 2 5LR 312 at page 324,

Sharvananda Cl. observed that Article 4 was complementary to Article 3 of the
Constitution.

“In our view, Article 4 sets out the agencies or instruments for the exercise
of the sovereignty of the People, referred ta in the entrenched Article 3. it
Is always open to change the agency or instrument by amending Article
4, provided such omendment has no prejudiciol impoct on the
sovereignty of the People. ... So long as the sovereignty aof the People is
preserved os reguired by Article 3, the precise manner of the exercise af the
sovereignty and the institutions for such exercise are not fundamental

Article 4 dpes not define or demarcate the sovereignty of the People. It

35
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merely provides one form and manner of exercise of that sovereigniy. A, " .

»,
change in the institution for the evercice of iegisiathve or executive puumr\i?._fmﬁh -
i
incidental ta thot sovereignty connot ipse focto impinge on thar

sovereignty.”

In Re Eighteenth Amendment to the Constitution (5.C5.0 12/2002-36/2002), [2002] 3
SLR 70, & seven judge berch of the Supreme Court observed fciting SC.5D S/BD, SC.5D
5C.5D 1/82, 5C.50 2/83, 5C.50 1/84 and SC.50 7/87), that Article 3 Is linked with Article 4
of the Constitution and therefore these two Articles must be read together.

In Re Nineteenth Amendment to the Constitution [2002] 3 SLR 85, a seven judee bench
of the Supreme Court observed that the "statement in Article 3 that soversignty is in the
Pepple and is “inglienabie”, being on essential element which pertaing to the sovereignty

af the People showld necessarily be read into each of the sub paragraphs in Article 4.7

in the determination on the "Nineteenth Amendment to the Constitution”. 205 0 04-

19/2015, the Supreme Court observed that;

"It has ta be barne in mind thot the Sovereign peaple have chosen pot la
entrench Artigle 4. Therefare, it is clear thot not all violotions of Arlicle 4

will necessarily result in o viokotion of Article 3.%

Althaugh Your Lordships' Court has in some instances drawn & link between Articles 3 and
4, It Is respectfully submitted that Article 4 is so linked anly to the extent of setting out
the manner in and the agencies of gavernment through which the Sovereignty of the
People is to be exercised, Therefore, not every violation of Articde & would necessarily
result in a violation of Article 3. A mere inconsistency with the provisions contained in
Articte 4 of the Constitution per se would nat impinge on Article 3, unless such an
amendment would have a "prejudicial impact on the sovereignty of the People”.

6



4%, Therefore, It is submitted that Your Lordship's Court would be required to examine whether
the impugned Bill or any of its dauses would have a prejudicial impact on the sovereignty of

the People as setout i Article 3 by itself or when read with other provisions.

WHAT CONSTITUTES A "PREJUDICIAL IMPACT ON THE SOVEREIGNTY OF THE PEOPLE"?

43.  The concepl of "prejudicial Impact” on the Sovereignty of the People, though not
specifically defined by Your Lordships' Court, can be construed from the jurisprudence

that has emerged from several determinations of the Supreme Court.

50, In Re Nineteenth Amendment of the Constitution {20027 3 5LR 85, a seven judge bench

of the Supreme Court 2t p.97 obssried,

“Inelienability cf sovereignty, in relgtion 1o each orgen of government
means that power vested by the Constitution in one organ of government
shall not be transferred to anather organ of government, or relinquished or
removed from that organ of government to which it is attrnbuted by the
Constitution, Therefare, shorn of oll flourishes of Constitutiono! Low ond of
political theory, on a ploin interpretation af the refevant Articles of the
Constitution, it could be stoted that any power that is attributed by the
Constitution to one organ of government connot be transferred to
another organ of government or relinguished or removed from that
organ of government; and any such transfer, relinguishment or removal
would be an “allenation” of savereignty which is inconsistent with Article
3 read together with Article 4 of the Constitution. It necessarily follows

that the balonce thot has been struck between the three organs af

A
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53.

goveErnmedni Uy Felalion o LI powesr that 15 oIInSuten (o eucn Such grgurt,
has to be preserved if the Sonspitution itself is fo be sustained, This balance
af power between the three organs of government, as in the cose of other
Constitutions bosed on o separation of power (s sustained by certain checks
whereby power is otiributed to one organ of government in relotion Lo

grother,”

In “Local Authoritles {Special Provisions} Bill", S.£.5.0, 12/2003, the Supreme Court
observed that “Arficle 3 is o safeguard which prevents on allenation of the elements thot

constitute the sovereignty of the Peaple and its exercise as provided in Article 4.7

Having regard to the above, it is respectiully submitted that where an amendment causes
the transfer, relinguishment, removal or erosion of the powers contained in Article & of
the Constitution, amounting to an alienation from one organ to another, which would
affect the batance of power between the three organs of government, such an
amendment would constitute a prejudicial impact on the sovereignty of the People 22
enshrined in Article 5 of the Constitution. See: In Re Eighteenth Amendment to the
Constitution 5.C.5.0 12,/2002-36/2002, "Nineteenth Amendment to the Constitution”,
5.C.5.0. 04-19/2015 and more recently the Supreme Court's determination in the Bill
titied “Office for Reparations®, 5.C.5.0.19,20/2018. It is respectiully submitied that the

Instant Bill does not contain any such provisions.

Therefore, neither the Bill titled “Twentieth Amendment to the Constitution” nor ts
provisions have a prejudicisl impact on the Sovereignty of the People. Hence, it does not
attract the procedure set out in Article 3 of the Constitution.




ATTORNEY GENERAL'S POSITION IN RELATION TO SPECIFIC CLAUSES OF THE BILL

Clause 3 of the Bill = Repeal and substitution of Article 33

54,

5,

2k,

By this clause, Article 33 of the Constitution is sought to be repealed and substituted, The
cumulative effect af this amendment is that certain specific duties of the President set
owi under sub-article {1) of Articke 33, as well as the power to summon, prorogue and
ditsalve Parliament under Article 33{2){c), now stand removed, Since the only question
before Your Lordships’ Court i whether the Bill contains any provisions which are
inconsistent with 2ny of the entrenched provisions of the Constitution and thus reguires
to be apgroved by the People at a Referendum by virtue of Article 83, the implications of

removing the said provisions are analysed fram that perspective.

At the outset, it should be borne in mind that, in Special Determination in SC.50 8/2000
re the Bill titled Seventeenth Amendment to the Constitution, a five-Jludge Bench of Your
Lordships™ Count comprising the then Chief Justice observed that it would be illogical to
centend that a constitutional amendment which was introduced only with a special
majority can be repealed only if it is submitted to a Referendum.

However, quite apart from the wisdom of this general approach, there are cogent reasons
a5 to why, even if taken individually, the repeal of each of the duties imposed on the
President in Article 33(1} introduced by the Nineteenth Amendment to the Constitution

do not impinge an entrenched provisions.

o
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Removal of duty to ensure that the Constitution is respected and upheld

As Your Lordships may be pleased to see, sub-article [a) of Article 33(1) in its current form,
requires the President to “ensure that the Constltution is respetted and ppheld”, One
may argue that tie nature of this duiy Is two-fold; Tirstly, that the President himsel
respects and upholds the Constitution and, secondly, that the President secures through
othars, such respect for and upholding of the Constitution. It is evident that this two-fold

duty already exists elsewhere in the Constitution.

For instance, Article 28(a) imposes a duty on every person in Sri Lanka, which would
necessarily include the President, to uphold and defend the Constitution. Further, In
terms of Article 32(1), the person elected or succeeding to the pifice of President shall
assume office upon taking and subscribing the oath or making and sobscribing the
affirmation set out in the Fourth Schedule to the Constitution. In terms of Article
157A{7)(b), ihe President is also required to take and subscribe the cath or make and
subscriba the affirmation set out in the Seventh Schedule te the Canstitution, As per bath
the Fourth Schedule and the Seventh Schedule, the President affirms or swesrs that inter
afia he will uphold and defend the Constitution of the Demacratic Socialist Republic of
5ri Lanka, Furthermore, under Article 38(2}(z){i), one of the grounds upon which a sitting
President may be impeached is if he s found guilty of “intentional vialation of the
Constitution”, As such, there is an implied duty an the part of the President to refrain
from violating the Constitution, which If cast in pesitive language, is a duty to act in
accordance with the Constitution, which is a manifestation of respecting and upholding
|

a0
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Whereas ali of the aforesaid provisions relate to the duty cast on the President 1a himself
respect and uphold the Constitution, ather provisions are iliustrative of how the President
enslres that others within his control act in 3 similar manner. For example, in terms ol
Article 154B(4}{a){1}, one of the grounds on which the President may, on the advice of 2
Provintial Councll and subject lo the procedure in Article 154B{a}(b), remove the
Governor of that Province s if he has intentionally viclated the provisions of the
Constitution. In any event, Insofar as securing respect for and compliance with the
Constltution from others is concerned, the President can only act within the four comers
of the powers vested in him by the Constitution and the law. Te interpret Article 33(1){a}
in such a manner so that the President is duty-bound Lo guarantee that each and every
person in Sri Lanka respects and upholds the Constitution would result in Imposing an
untair and impractical burden on him. Even the fundamental duly of every person in s
Larka to uphold and defend the Constitiution under Article 28(a) i not justicizble as per
Article 25, Therefore, other than in instances such as in the said case of a Governoy of a
Province where express provision is available for the President to take action where the
Constitution 15 not respected or upheld by a person, he can only act as a force of guidance
to ensure that others respect and uphold the Constitution. Indeed, the law provides for
mechanisms to ensure campliance with the Constitution by others, such as by Article 17
read with Article 126 under which executive and administrative action which infringes

fundamental rights can be challenged before the Supreme Court.

Therefore, Article 33[1){a) as it stands is only a restatement of the duty of the President
to ensure that the Constitution is respected and upheld, which duty already continues to
be encompassed explicitly 2nd implicitly in other parts of the Constitution. There is no
necessity 1o make express reference Lo the same duly in multiple Articles. After all, itiz a
well-established principle in the interpretation of Constitutions, that Constitutions are

devoird of surplussage.
41
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Further, in view of the legal and practical imitstions for the President to actually ensure
that others respect and uphold the Constitution, this provision |s dispensable ang its
repeal does not attract the application of Article 83 of the Constitution. After all, there
was no such obligstion cast on 2 President until the Nineteenth Amendmenl to the
Constitution In 2015 and the removal thereof is only a reversion to the Constitution as it
existed prior to such Amendment. Such removal does not result in any erosian of, lor that
matter, even a restriciion of Execullve power of the People reposed in the Fresident, with
any adverse conseguences for the Sovereignty of the People recognized by Article 3 read

with Article 4(b) of the Constitution.

Remowval of duty to promote national reconclliation and intégration

The provisions of sub-article {b} of Article 33{1} in its current farm, requiring the President
o "promote national reconciliation and Integration” are simbarly a reinforcement of
provisions contained elsewhers in the Constitution. Athough the very same expressions
“national reconciliation and integration” may not be found, the objective of promeoting
“national unity” is recognized in other provisions of the Constitution, "unity” being a

synonym for “integration”.

In this regard, Your Lordships may appreciate that, within the Unitary State of Sri Lanka,
the President does not regresent any single or specific community of the country, but 15
the "President of the Republic”, as per Articles 4{b] and 30{1] of the Constitution.
Although a person contesting a Presidential election may be a candidate from a particular
recognized political party er independent proup, once elected, he as President exercises
the Executive power of the People as a whole, regardless ol the diverse communities
which constitute the People. In Special Determination SC.50 MNos. 11-40/2002 re the Bill
titled the Nineteenth Amendment to the Constitution, seven ludges of Your Lordships
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Courl onsenved That TThe Camsliiulion concewas Of & Present, wio & e hedd oy The

Gigte” and whe would stend obove party politics”

Further, in Special Determination 5C.50 Nos.4-19/2015 re the Bill titled Nineteenth
Amendment to the Constitution, the proposal to recognize the President as the symbol
aof National unity was determined by Your Lordships to be incorrect since il is the National
Flag which can lay claim to being such a symbal. Therefore, it is quite tlear that promating
national reconciliation and integration wilh & view o creating national unity s a duly
which is bath implicitly and explicitly vested in the President by existing provisions of the
Constitution. This is particularly evident in Chapter Vi wherein Article 27(1) stipulates that
the Directive Principies of State Policy shall guide inter alio the President and thereafter
sets oul inter ol the following Directive Principles which are clearly aimed at promoting

national recondliation and integration:

Article 2712ith) = The State |5 pledged to establish in 3 Lanka a Democratic Sociatist
Sodiety, the abjectives of which include, the full realization of the fundamental rights and
freedoms of all persons

Article 27(3) - The State shall safeguard the independence, sovereignty, unity and the
territorial integrity of Srl Lanka

Article 27(5) = The State shall strengthen national unity by promoting co-operation and
mutual confidence among all sections of the People of Sri Lanka, Including the racial,
religious, linguistic and other groups and shall take effective sieps in the FHelds of

teaching, education and information in order to eliminate discrimination and prejudice

Article 27{6) — The State shall ensure equality of opportunity to citizens, so that no citizen

opinion or ocoupation
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6.

Article 27(10} — The State shall assist the development of the culture and language: of
the People

Article 27{11) - The State shall ereate the necessary economic and social environment to
enable people of all religious faiths to make reality of their religious principles

Although the Learned Coungel for the Petitioner in SC.SD 01/2020 sought tn draw a
distinction between the duties of the President as presently contained in Article 32{1} and
obligations which the President has under the Directive Principles of State Policy on the
basis that the latter is nat justiciable, Your Lordships may be please to appreciale the dicta
in the Special Determination in In Re Thirteenth Amendment to the Constitution:

"Triee the Princioles of State Policy are not enforceable in o court of low but
that shortcoming does not detract from thelt value as prajecting the aims

ond espiratione of o democralic povernment

Further, Article 28{b) imposes a duty on every person in 5ri Lanka to further the national
interest and to foster national unity. Since this duty extends to a person holding the office
of President, the duty of the President to promote national reconciliation and integration

is encapsulated in this provision too,

Moreover, Article 1574({7)ib) reguires the President and others referred 1o therein to take
and subscribe or make and subscribe an oath or affirmation, in the form set out in the
Seventh Schedule to the Constitution. Such Schedule contains inler offe an
path/faffirmation not to, directly or indirectly, in or outside Sri Lanka, support, espouse,
promote, finance, encourage or advocate the establishment of a separate State within
the territory of S Lanka", Therefore, being duty-bound to protect the unity of Sri Lanka,
the President is implicitly obligated Lo promote reconciliation and inlegration amang all

People of Sri Lanka, irrespective of the pluralistic character of s society.
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nramete national reconciliation and integration or, in other words, natienal unity, need

not be specifically reiteraied again. In any evenl, Your Lordships may be pleased tosee
that, in terms of the preamble Lo the Office for Reparations Act, No.34 of 2018, an
objective of that Act &5 the “promotion of reconclliztion” 2nd, as such, the concept of
reconciliation is now firmly embedded In our legal framework. The President having a
general obligation to act in socordance with the Constitulion and the laws of 5 Lanka, na
adverse consequences and certainly no impingement of Article 83 would occur due tothe

removal of sub-article (b} of Article 33({1).

Remaval of duty to ensure and facilitate the proper functioning of the Constitutional
Councll and the institutions referred to in Chapter VIIA

The third duty referred o in sub-article [c) of Article 33{1) which stangs remioved ungas
the proposed 8l s the duty of the President to ensurg and facilitete the proper
functioning of the Constitutional Council and the institutions referred (o in Chapler VIIA
of the Constitution. Considering that Clause 6 of the Bill seeks to repeal Chapter Vil as it
currently exists and that, consequently, there will no lenger be a Constitutional Council,
Your Lordships may be pleased 1o see that Article 33(1){c) becomes partially redundant.

Without prejudice, it is also respectfully submitted that whether or not the Constitutional
Councll and even some of the other institutions may be retained in a revised form, what
the President can practically do to ensure and facilitate thelr proper functioning is
confined to the ambit of his powers in respect of those institutions. The manner in which
institutions established under Chapter VIIA in its current form or sought to be established
under the proposed new Chapter VIlA are required to function are set oul in that Chapter
itseif. The extent of the President’s role in relation to those institutions having been

articulated therein, imposing any duly sbove and beyond such role would be
meaningiess.
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Therefore. the duty that exists under Article 33[13c) is in actual Tact emply rhetorec.
Unless specific duties to ensure and facilitate the proper functioning of such institutions
are stipulated elsewhere, imposing or indeed retaining a general duty carries no effect

and can be easily dispensed with without attracting the application of Article B3,

Duty to ensure the creation of proper conditions for the cenduct of free and fair
elections and referenda, on the advice of the Election Commission

In terms of sub-article (d) of Article 33(1) as it stands, it shall be the duty of the President
to, on the advice of the Election Commission, ensure the creation of proper conditions for
the conduct of free and fair elections and referenda. The Petitioners may argue that since
the Soversignty of the Pecple, as deseribad in Article 3 includes franchise, any attempt to
take away a provision which advances such franchise through the holding of free and fair
plections would undesrmine such Sovereipnty and, thue attract Article B2 However, it is
respectiully submitted that the mere removal of the duty of the President in this regard

does not result in these conseguences.

Demonstrably, the framers of the 1978 Constitution appear to have been satisfied that,
for purposes of securing the franchise of the People, it was not necessary to include an
express duty on the President in that regard. This duty was introduced only by the
Nineteenth Amendment to the Constitution in 2015, almast 40 years later, evidently az a
supporting mechanism for the Election Commission to carry out its functions. For, as per
Article 103{2), it i1s the objective of the Election Commission to conduct free and fair
elections, not that of the President.

Further, even though the President |5 expected to act on “the advice of the Election
Commission” insofar as discharging this duty is concerned, there s no corresponding duty
cast on the Election Commission to provide such advice (o the President.

a6
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Most significantly, when several Fundamental Rights Applications were filed pursuant to
the postponement of the Parliamentary Elections 2020, ane of the allegations of the
Betitioners was that the President had, In view of the prevailing COVID-15 pandemic,
failed to create proper conditions for the conduct of free and fair elections in terms of the
said Article, However, it was submitted on behaif of the President and the Attamey
General that the Election Commission had In fact failed to tender any such adwice to the
President and Your Lordshigs' Court was pleased to refused leave to proceed In these

Applications.

However, Your Lordships may be pleased to see that, under the amendments 1o Clause 3
proposed to be moved sl Commlittes Stage, the sforesaid duty is to be restored In the
fnrm of 2 power of the President. by virtue of an amendment to proposed Article 33,
Accordingly, in terms of proposed Article 33{c), the President shall have the power "to
ensure the creation of proper conditions for the conduct of free and falr elections, at
the request of the Election Commission”.

In addition to repealing existing sub-article (1] of Article 33, Clause 3 of the Bill also has
the effect of re-introducing powers enjoyed by the President under the provisions of sub-
article (2} of Article 33 as it stands, albeit minus the reference to the power to summon,
prorogue and dissolve Pardiament which is contained in Article 33{2){c). This revised
formulation is justified in the aftermath of the Judgment in SC/FR. 351/2018 [Dissalution
Case]. In that case, the crux of the matter begged an interpretation of the President's
power to dissolve Parliament as set out in Article 33(2){c) vis-3-vis the provisa 1o Article
70(1). The argument put forth on behalf of the then President justifying his act of
dissolving Parliament before the expiration of the period set out in Article 70[1) was that,
he had exercised power under Article 33(2}(c) which gave a blanket power to dissolve
Parliament. However, soven Judges of Your Lordehips' Court including the then Chief
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Niskice bisld that the power (o dissolve Parhiament as sebL oul i Artice 33{THt) was Subjsl
to the procediure <ol aut In the provise to Articie 7011} and as such, the power unde:
Article 332} cannot be read in isolation. In this conlext, the remaval of Article 33(2}(c|
serves to clarify an ambiguity which exists In the Constitution and the power of dissolution

continues to be reposed in the President in terms of the provisions of Article 70.

Overzll, therefore, the repeal of Article 33 and the proposed gubstitution therefor dops
niot adversely affect the Sovereignty of the People recognized in Article 3 road with Article

4 nar is it incansistent with any other entrenched provisions of the Consiitution.

Clause 4 of the Bill - Repeal of Article 334

7=

Article 334 is sought to be repealed by this Clause, However, the provisions of Artizle 334
introduced by the Ningteenth Amendment to the Constitution in 2015, setting oul U
President’s responsibility to Parllament already-existed In previously numbared Article 42
As observed in the Special Determination in SC.SD Mos.4-19/2015 re the Bill titled
Nineteenth Amendment to the Constitution, “the Constitution did not intend the
President te function os ar unfettered repository of executive power unconstrained by the
other orgons aof governance” and the roots of this provision actually lay in Article 91 of
the First Republic Constitution of 1972, Accordingly, Your Lordships determined; “Thus,
the position of the President vis-g-vis the legislature, in which the President is responsible
to the legistoture, was untouched by the 1978 Constitution.” In this backdrop, current
Article 33A is reinstated as Article 42 of the Constitution, as per Clause 7 of the instant Bill
and does not attract the application of Article 83 of the Constilution.

g




Clause 5 of the Bill - Repeal and replacement of Articie 35

%0.  This clause repeals and replaces Articie 35 of the Comstitution with the following

provisions:

35. (1) While any person holds office os President, no proceedings shall be

2

(3}

instituted or continued agoinst him in any courl or lbungl in respect af

anything done or omitted to be done by him either in his official or privote

capacity.

Where provision is made by law firniting the time within which proceedings
af any descriptian moy be orought against ony person, the perod af time
during which such persan helds the office of President siall not be laken

inte account in colculating any period of time prescribed by that law.

The immunity conferred by the provisions of paregraph (1) of this Article
shall not apply ta any proceedings in ony court in relation to the
exercise of any power pertaining to any subject or function assigned to the
President or remaining in his charge under paragraph (2) of Article 44 or
to proceedings in the Supreme Court under paragroph (2] of Article 129 or
to procegdings in the Supreme Court under Article 130 (a) reloting to the
election of the President or the validity of @ referendum or to preceedings
in the Court of Appeal under Article 144 or in the Supreme Courf,
reloting to the election of o Member of Parllament:
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Provided thot ony such proceedings in refation 19 the exercise of any power
pertaining to any such subject or Jungtion shall be instituted agoinst the

Attarney-General,”,

The aforesald provision sets gut the ambit of the immunity soughtto be conferred onthe

President of the Democratic Socialist Republic of 5n Lanxa.

It was contended by some of the Counsel for the Petitioners that right to invoke the
jurisdiction of Your Lordship's Court under Article 17 read with Article 126 is proded by

the Introduction of this clause.

Hewever, it is submitted that the said contention is misconteivea, having regard 1o the
scheme of judicial review made avallsble in terms af the provisions of the Constitutian
and the system of checks and balances envisaged In the present constitutional scheme,

which remain unaltered as more fully set out hereinafter.

It is submitted with respect that the repeal of the present provisions of Article 35 of the
Constitution and its substitution by Clause 5 of the impugned Bill would only restore the
status quo onte that prevalled prior to the Nineteenth Amendment to the Constitution.

It is pertinent to note that the repeal of the identical provisions of clause 5 of the Bill and
the substitution of the present pravisions of Article 35 of the Constitution was permitted
by Your Lordships Court on the premise that such a process did not attracl a Referendum.

@
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in this regard it would be apt 1o draw Your Lordships” attention Lo the Determination by
Your Lordships Courl in the Bill titled “In Re Seventeenth Amendment to the
Constitution”, 5C Special Determination 8/2000, 5C Minutes of 7" August 2000, where it

was oplned thus

“It would indeed be illogical to contend that the Amendment which wos
introduced only with o speciol majority without submission fo o
Referendum couwld be repealed anly i it s submitted to a Referendum’™.

As such, [t is respectfully contended that the substitution of the provisions that prevailed
arior to the Nineteenth Amendment to the Constitution, in terms of Clause 5 of the Bill,
by parity of reasoning of the Special Determination in In Re Seventeenth Amendment to
the Constitution referred to above, would not attract 2 referendum by virtue of the repeal
ol the presenl provisions of Article 35 of the Constitution and substitution therefor the

provisions contained in Clause 5 of the impugned Bill.

Without prejudice to the above contention, it is respectiully submitted that the rationale
underlying the immunity from suit conferred on the President in terms of Clause 5 of the
Bill more fully set out hereinafter would further fortify the legislative policy, which would
hawve the impact of enhancing the sovereignty of people as oppased to having a prejudicial

impact on Lthe sovereignty of the people,

In the above context, in order to Tacilitate a perceptive interpretation of the provisions of
Article 35 to be introduced in terms of Clause 5 of the Bill, it would be relevant to consider

the evolution of Presidential Immiunity in the constitutional con

E
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Evnlution of Presidential immunity

50

92,

a3.

The Soulbury Canstitution Introduced a Westminsier style parlismeniary democracy with

a Cahinet form of Government, Governor General and an independent judiciary

The Republican Constitition of 1972 retained the cabinet form of Governmeant but
provided for a President (nominated) and a unicameral fegislature called the National

State Assembly.!

It is pertinent to note that Presidential Immunity was first conterred by Section 2311) of
the 1972 Constitution, which read thus:

While any parson holds affice as President of the Repubiic of Srl Lanka, ho
chvil ar-erimingl proceedings shall be instituted or continued agains! kim in
respect of onything done or omitted to be done by him either in his official
or privale capacity,”

Thus, from the cutset, the Republican Constitution conferred wide immunity on the

President while in office, extending to actions of the President in his private capacity.

The 1978 Constitution saw a transition into a hybrid Presidential System with a Cabinet

of Ministers answerable to Parllament.

The 1978 Constitution, further widened the immunity conferred on the President and
moved beyond the terms “civil and criminal proceedings” and stipulated that ‘no
proceedings’ shall be Instituted or continued against the President 'in any court or

tribunal’

" 5 | LM Cooray "Constitutionat Government in S Lanks 1976- 1977, gege 10
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a6 As observed In the case of Kumaranatunge v Javakody” |

“Under the 1972 Constitution the President enjoyed immunity fram civil or
criminal proceedings bul under thot Constitution the Presidenl wos g
constitutional figurehead. He had no execulive powers; he was not ©
member of the Cabinet and couwld not engags i pofitics. Under the 1878
Censtitution the President is an executive President and the heod of the
Cabinet and he could engage in palitical octivities. Hence his range of
immiunity was widened to protect him from proceedings of ony aescription

in any cowl or tribunal.”

g7. In the above context, it may be noted that in the United States of America, where
immunity s not expressed in-the Constitution but seveloped by caze law, in Nixon Vs
Fitzgerald * the court noted that a grant of absolute immunity to the President would not
leave Lthe President with unfettered power. The Court stated that there were formal and
informal checks on presidential action that did not apply with equal force to other
executive officials. The court observed that the President was subjected to constant
scruting by thepress., It noted that vigilant oversight by Congress would also serve to deter
présidential abuses of office; as well as to make credible the threat of impeachment. The
court determined that aother incentives to avoid misconduct existed, including a desire o
earn re-election, the need to maintain prestige az an element of presidential influence,

and a President's traditional concern for his historical stature.,

| 1904 J(5IR) Page 45

* Nison v Fitzgerald 457 U.S. 731 [1987)




98.

100,

101

102,

In S¢1 Lanka, the Immunity conferred by the 1978 Constitution. to the Presidernt are
gualified by the exceptions set out in Article 35(3). IUis to'be noted that the excedtion to
immunity set out in Article 35{3)% as it originally stood was not limited to a particular

jurisdiction.

| s, in respect of the exercise of powiers of thie President in his capacily as  Mihister of
the Cabinet of Ministers, the immunity is waived In respect of ‘any procesdings in any

court’.

it is evident therefore, that originally, though there was absalute immunity in respect of
any conduct not covered by exceptions in Artlcle 35(3}, there was a blanket withdrawal
of immunity where any action was lled against the President in respect of ministerial
functions by the President. Thus, there was wide scope to review the President’s conduct

through the Judicial arm of government.

The Nineteenth Amendment to the Constitution moved away from the previously
astablished constitutional equilibrivm regarding judicial checks and balances on the

powers of the President.

As suech, in respect of judicial review of President’s actions, the amended Article 35{1) of
the Constitution pursuant to the Nineteenth Amendment reads as follows:

‘While any persan holds office as President of the Republic of Sri Lanka, no
civil or crimingl proceedings shall be instituted or continued against the
President in respect of anything done or omitted to be done by the
President, either in his official ar private capocity:

! imistens Func e, Impasachment wd Bection Pitition
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103.

104,

105,

Provided that nothing in this peragraph shall be read ond construed o3
restricting the right of any person to make on opplicotion under Article
126 against the Attorney General, in respect of anything done or omitted
1o be done by the President, in his official copacity:

Provided further that the Supreme Court sholl have no jurisdiction to

proRounce upon the exercise of the powers of the President under Article

33(2) {g}.

It is thus evident that after the Nineteenth Amendment to the Constitution it is no longer
possible to initiate ‘ony proceedings in any court’ against the President. The conduct of
the Presldent I hle officlal capaclty, can presently ba |usticiable, only under Article 126

of the Constitution, for an infringement of Fundamental Rights.

The sole and exclusive jurisdiction of the exercise of Fundamental rights jurisdiction being
vested In the Supreme Court undoubtedly excludes any other Court from reviewing any
action or inaction of the President.

As such, by the reintroduction of the provisions that prevailed prior 1o the Nineteenth
Amendment to the Constitution, proposed in terms of Clause 5 of the Bill, in respect of
the President’s exercise of powers in his capacity as a Minister of the Cabinet of Ministers
and the immunity being waived in that regard in respect of ‘any proceedings inany court’,
would once agaln attract judicial oversight in respect of the President’s exercise of powers

i his capacity as @ Minister of the Cabinel of Ministers, by etent court

including the Supreme Courl



Justification for immunity from suit conferred on the President

106. The rationale underlying Immunity of the President from suit was expounded by the
Supreme Courl in the case of Mallikarachehi v Shiva Pasupathl®, where the Supreme

Lourt opined thus:

Such a provision os Arlfcle 325 (1) 5 nol something unigue to the
Constitution of the Democrotic Socialist Republic of Sri Lonko of 1978
There wos o simiflar provision in the Article 23 (1) of the Constitution of Sri
Lonka of 1972, The corresponding provision in the indion Constitulion i<
Article 361, The principie upon which the President is endowed with this
immynfy s not bosed upon ony idea thol, as in the cose of the Kng of
Great Britain, he con do no wrong. The rationale of this srinciple i thot
persons accupying such a high office should not be amenable Lv the
Jurisdiction of ony but the representaotives of the people, by whom he might
be impeoched and be removed from office and thot ance he hias ceosed to
hald affice, he may be held to account in proceedings in the ordinary court
of law.it is very necessary thot when the Executive Heod of the State is
vested with poramount power and duties, he shouwld be given immunity in
the discharge of his functions.”

107, Thus, in the reasoning of the Chief lustice, the following justifies the conferring of

immunity on the President.

*talikarachche v Shiva Pasupat), [1985]1 5LR 74




First, the President — for the duration of his term in office - ought not to be answerable
to the jurisdiction of any, except the representatives of the people by whom he may be
Impezched. Second, the eficient working of the government would be impeded if the

President were niol to be provided with Immunity

108, In similar vein in Nixon v Fitzgerald® one of the semimal cases thal shaped the
conversation on presidential immunity in the US, the majority decision granting absolute
immunity rested on the recognition that the President holds a unique position under Lhe
Constitution. Justice Powell relied on this concept to support two arguments for

immmunity:

(1] the President cannot make mportant and discretionary decsions i1 ne (50
eonstant fear of chil lability, and

(2] diverting the President’s time and attention with a private civil sult affects the
functioning of the entire federal government, thereby abrogating the separation
of powers mandated by the Constitution,”

As Justice Powell explained,

*Because of the singular impartance af the President’s duties, diversion of
his energies by concern with private lmasuits would roise unigue risks to
the effective functioning of government. [..] @ President must concern
himself with matters likely to "arouse the most intense feelings," [..] it is
In precisely such coses thot there exists the greatest public interes! in
providing an official “the maximum ability to deal fearlessly and impartialiy

"Mixon v, Fitrgerald, 457 U5 731 (1942
* Ay Marshall, fones v Climtpn: Aeconsiderimg Precideatial Tmmminity, 1 Red 1L, B Poa i, 107 (1995),
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WAEH" Phe daties ol s office. This concern s DSMBEling wome e

sfficcholder must moke the most sensitive ang for-réacting @ecisions
eatrusted to any officiol under our canstitutional system. Nor con the sheer
srominence of the President’s affice be ignored. In view af the visibility of
his office and the effect of his octions on countless pecple, the President
would be on eosily identifiokle lorget for suits for civil doemages.
Cognizance of this personal vulnerobility frequently could distrect o
President from his pubilic daties, to the detriment of rol oaly the President
ard his office but alsa the Nation that the Presidency wos designed (o

serve."®

109,  Invoking this same reasoning, the Supreme Court refuted that the President should be
given only qualified immunity. It was the majority’s view that unfike cabinet members or
state governors, the President is the only member of the executive branch with such an
explted stalus, and he Is the-only one in-a singutar position that can make critical decisions

affecting the entire nation.®

"in arguing that the President is entitled only to qualified immunity, the
respondent relies on cases in which we have recognized Immunity af this
scope for governors and cobinet officers. [_.] We find these coses to be
ingpposite. The President’s wnigue stotus under the Constitution
distinguishes him from other executive officials.”

FHixon vy, Fitzpesald, 457 L1S, 731 {1983 8t p, Pa.

¥ Ray, Laura. From Prerogative to Accouniabiity: The amenability of the Pristident (0 Suit (1991 Kestucky Low
Journal, Vol 80, 1991, Avalfable at SSRN: bttps Jfssrm eomf b rie =156 793 “the apinmn identifies rvmunthy o o
Junétinnaly mandated incldent of the Prisident’s unigue office, rocted i the constitutiona! trodition of the seporation
of powers ang supported by owr hislory,” The word “ungue" appears fowr Bmies m fess. than three poges: each Lirme
distimgtivhing the germandy af the President’s office from. thow &f other execitie officiols grisnted only. quafied
immunity by earier decivions of the Courd™ at p. 779



110. Chief Justice Burger further observed that the separation of powers dobring mandates
presidentizl immunity from civil liabllity, “The essential purpose of the separation of
powers is to oliow for independent functioning of each coegual branch of government
within its ossigned sphere of responsibility, free from nsk of contral, interference, or
intimidation by other branches.” The Court quoted the words of Thomas Jeffersan, an

advocate for absolute immunity in support of their argumant,

“Thamas Jeffersan olso argued that the President was nol intended to be
subject to judicial process, When Chief Justice Marshall heid in United
Stotes v. Burr, 25 F.Cas. 30 {No, 14,632d) (CC Va.1807), thot o subpoena
duces tecum can be issued (oo Presidend, Jefferson protested strongly, and
stated his broader view of the proper relationship between the Judiciary

g the President

"The leading principle of cur Constitution ls the Independence of the
Legisioture, executive ond fudiciory of each other, and none are more
fealous of this than the judiciary. But would the executive be independent
of the judiciory. if he were subject to the commands of the lotter, & to
imprisonment far disobedience; if the several courts eould bandy him fram
pillar to post, keep him constantly trudging from north to south & east to

west, and withdrow him enlirely from his constitutional dulises?

The intention of the Constitution, that each branch should be independent
of the others, is further manifested by the means it has furnished to each,
to protect itself fram enterprises of force attempted on them by the others,

and to none has it given more effectual or diversified means than to the

executive, "

' Ningn v, Fitzgerald, 457 U5 731 (1982}, footnate 31 of the majority opinion




111 Ac such in thelr opinion, immurity was an incidental but necessary tool [hal attached to

the office of President to curb intrusion Inta the executive sphere by the Judiciany.

Constitution has mandated a procedure to deal with alleged violations by the President

112 m order o apprecaie the aforementionsd limitation placed on e exercise of jurisdiclien
by Courts, [t Is opportune, at the outset, 1o consider the constitutional framework under

our Constifutian.

113, In terms of Article 4{c) of the Constitutlon, it is apparent that the judicial power of the
people s exercised by Parliament through Courts. Hence the courts in Sri Lanka are not
wested directly with the judicial power of the People.

114. interms of Article 105(1) of the Constitution of 5¢] Lanks, the Sugreme Court, s 21 the
apex of the ‘institution for the odministration of justice which protecl, vindicate ond
enforce the rights af the Peapip.’

115.  However, even the general |urisdiction vested in the Supreme Court by Article 118 of the
Canstitution, is not an untrammeled jurisdiction. The jurisdiction, inter alia in respect of
the ‘protection of fundamental right under Article 118(b), Is expressly made ‘subject to
the provisions of the Constitution.”

116. Consequently, even the fundamental rights jurisdiction vested in the Supreme Court by
Article 126(1} and the power to grant just and equitable relief under Article 126(4) are
necessarily subject to other pravisions of the Constitution, which may limit, abridge or

fetter the exercise of such jurisdiction and powers,



117.

11,

119,

120,

Onie such fetter upon the exercise of judicial power would be a situation where & specific
mechanism has been specified in the Constitutlon regarding the manner in which the

Jurisdiction of court may be exercised

Indeed, 1 s a seéttled principle of waw that & specilic provision of the law overrides =

general provision

As such, in respect of the allegations of abuse of power and specific viofations of the
Constitution, by the President, |set out In Article 38(2){a}] such a specific procedure has
been set out in Article 38 {2} of the Constitution,

Artlcle 38( 2} reads a5 follows:

(@l Any Member af Parliament moy, by o writing oddressed o the Spegker,
give notice of o resolution alleging that the President is permonently
incapable of discharging the functions of his office by reason of mental or
physical infirmity or that the President hos been guiity of -

fit ~ Intentional violation of the Constitution,

fii) treason,

fiii}  bribery,

fiv)]  misconduct or corruption invelving the obuse of the powers of his office, or

fvl  any offence under any fow, invelving moral turpitude and setting out full
particulars of the ollegetion or allegations made ond seeking an inguiry and
report therean by the Supreme Court.

61




(b

pics

(d]

e

No natice of such resolution shall he entertained by the Speaker or placed on the
Order Paper of Parliament unless (i complies with the provisions of sub-paragraph

(o) and -

i) sucl notice of reselution is signed Sy not less than two thirds af the whele

number of Members of Poriiament; or

fii) sueh notice of resolution is signed by not ltess than one-half of the whole
number of Members of Parlioment ond the Speaker Is satisfied that such

allegation or alfegations merit inguiry and report by the Supreme Court.

Where such resoiution is possed by not less than two-thirds of the whole number
af Members (including those aot present) voting in its fovour, the allegation or
alfegations contoined in such resolution sholl be referred by the Spoaker to the

Supremne Court for inquiry and report,

The Supreme Court sholl, after due inguiry ot which the President shall have the
right ta appeor and to be heard, in persan or by 6n oftornep-at-low, maoke o repart

of its determination to Parliament together with the reosons therefor.

Where the Supreme Court reports ta Porlioment that in its apinion the President is
permanently incapable of dischorging the functions of his office by reason of
mental ar physical infirmity or that the President has been guilty of any of the ather
allegations conloined In such resolution, s the cose may be, Porliament may by o
resolution passed by not less than two thirds of the whaole number of Members

lincluding those not present) voting in its favour remove the President from office.
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121,

122

123,

124,

Thus, exercising jurisdiction over the identical or dasely comparable allegations, under
provisions such as Article 126 of the Constitution, would circumvent the express
requirement of the Constitution for the Supreme Court to exercise jurisdiction, “subject

{o the provisions of the Constitution”.

The reasen being, where the Constitution has prescribed a specific mode for the Supieme
Court to exercise jurisdiction in respect of particular copduct, it cannat disregard such
specific provision and exercise [urisdiction under a general jurisdiction arising from Article
118{b} of the Canstitution, for the protection of fundamental rights.

Thus, the Supreme Court acknowiedged In Mallikarachchi v. Shiva Pasupati that Article
3&; provided a specific remedy in respect of allegations of types of conduct set out in
Article 38(2Hal. The judzment also opines that Article 38 also acts as an effective check
on the President’s powers under the 1978 Constitulion.

Although it was argued that Clause 5 of the Bill would erode judicial power as a result of
ihe amendments to Articie 35 of the Constitution, it is respectfully submitted that this
would not be the case, as the Supreme Court or any other court would continue to
exercise jurisdiction in respect of the conduct of the President qua Minister pursuant Lo

and notwithstanding the enactment of clause 5 of the impugned Bill,

Responsibility to Parliament

125,

It is also pertinent to note that the President’s Responsibility to Parliament in terms of
Article 33A af the Constitution, remains in the identical form in Clause 7 of the Bill which

introduces a new Article 42 as follows:

63



11b.

227

128.

*The President sholl be responsible to Parliament for the due exercise,
perfarmance and discharge of his powers, duties and functions under the
Constitution ond any written low, intluding the law [or the time being

relating to publie security.”

Further, Article 32(3) of tne Constitution makes i randatory for the President 10 atlend

Parliament once in every three monihs.

Therefore, the contention of the Pelitioners that immunity conferred on the Precident
waould tantamount to 'unbridied power” being vested in the President, are clearly
unfounded given that in terms of proposed Article 42 under Clause 7 of the Bill, the
President is responsible to Parliament for the due exercise, perfarmance angd discharee of
his powers, duties and functions under the Constitution. Further, under Articke 148 of the
Constitution, Pariament controls public fingnce Including allocations to the President.
Parliament also has the power to impeach the President under Articie 38(2) of the
Constitution. These are important checks attributed to Parliament by the Constitution to

ensure that the powers of the President, as Head of the Executive are kept in check.

As such, it emerges from the above provisions of the Constitution, that a fine balance i
struck in relation to each organ of government, and an effective system of checks and
halances is put In place on the powers 10 be exercised by the President in trust for the
peaple, for the governance of Sri Lanka and the establishment af a |ust and free society
a5 lald down in the Directive Principles of State Policy contained in Article 27(1) of the

Constitution



129.

131,

While the Constitution does not expressly stipulate the manner In which the responsibility
of the President should be exercised it is well settled that in interpreting the waid
provision, care would have to be taken to interpret it in a manner so a5 to not render the

same superilucus or ineffective.

"It is well settied that recourse cannot be had to the spirit of the Constitution when its
provisions are explicit in respect of 3 certain right or matter. When the fundamental law
has not limited either In terms or by necessary implication, the general powers conferred
on the legislature, It is not possible to deduce a limitation from something supposed to
be inherent In the spirit of the constitution, The spirit of the constitution cannot prevail

as against its letter.™"

As such the responsibility of the President to Parliament with regards to the performance
of his powers, functions and duties has to be considered as a deliberate check imposed
on the powers functions and duties of the President imposed by the sovereign people
wha elected him to office.

Powers of Parliament in relation to the President

132,

Without prejudice to the above position, it may alse be contended that, where there is
express provision for Pacliament to exercise judicial powers of parliament, the axercice of
general jurisdiction by courts, Is ousted and that the judicial power of court may only be

exercised subject to the procedure set out in the Canstitution,

" Bindra, N.5. Interpretation of Statules, Twelfth Edition at 694
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123.

134,

135.

in this context, it must be noted that the 1978 Constitution vests the Parfiament with
different powers, This i& chear when camparing Article 4{a) of the Constitution with Article

4(e) of the Constitution:

‘ajui  the jegislotive power of the People shall be eaciclsed by Porliament..” [emphasis
odded)

“4fe) the judicial power of the People shall be exercised by Parlioment..., except matters
reloting to the privileges. immurities and powers of Parioment and of its
members, wherein the judicial power af the Peaple may be exercised directly by
Parfioment accarding to low,” (emphasis added)

Article 4la) refers to “legisiative power” while Article d(c} uses the words "priviteges,

fmmunities and powers of Parilament”

The use of different words "legislative power™ and “power” makes it clear that Parliament
possesses powers other than legislative powers, If this distinction s not recognized, the
use of different words “legislative power” in Article 4{a) and "power” in Article 4[c) of the
Constitution bacomes redundant. It Is also clear that “powers” of Parliament are distinet

to “privileges” and "Immunities” of Parfiament.

These “powers” of Parlament are elaborated in other parts of the Constitution. Examples

of such powers are;

(1) The power to impeach the conduct of the President in terms of Article 38 of the

Constitution

B



136

137.

{2) The power to remove judges of the Supreme Court and Court of Appeal it terms

of Articles 107{2) and 107(3} of the Constitution

As noted above, where the conduct of the President as itemized in Article 38(3) is
impeached, the Farliament s vested with the 'power 10 pass a resalution by not less (han
two third of its members, to have the allegation referred to by the Speaker to the

Supreme Court for inquiry and reporl.

Here, the Constitution has expressly made the judicial power of the people To be
exercised by courts in respect of eertain conduct of the President, referred to in Arficie
I8(2), subject to an Ex-onte exercise of the ‘powers’ of Parliament. Thus, where such
canduct by the President is directly or indirectly alleged, the jurisdiction ol courts will e

susted unless the procedure prescribed in the Constitution is followed.

The proposed clause 5 of the Bill introducing Article 35 and the Courts exercising jurisdiction
over alleged acts or omissions by the President

138

The constitutional provisions on presidential immunity as found in the original text of
Article 35 of the 1978 Constitution and sought to be reintroduced as clause 5 of the Bill

[Article 35(1]] lays down the substantive rule in relation to Presidential immunity:

“lwihile any persan holds office as President, no proceedings shall be
instituted or continued against him in any court or tribunal in respect of
anything done or omitted to be done by him either in his afficial or private

copacity”

&7



139,

140.

141.

The text of the article thus at first blush appears Lo provide absolute immunity to ihe
persan of the President for the duration of his presidency. However, ILis pertinent 1o note
that Article 35(2), which suspends the running of time during the pendency of & person’s
tenure |n office as President for the purpose of determining the prescription of 2 claim
also canfinms that Artce 35 envisages immunily far an individual widy for 88 1008 e e
halde the office of President. Immunity is granted to the office and the person helding the
alfice enjoys immunity on a temporary basis, Thus, a President may be made a party to
an action — civil or crimingl —in respect of acts committed during the pendency of his term

after he ceases to hold office.

Further, as noted above, Articie 35[3) lists the exceptions to the substantive rule in Article
35{1}. It provides that the provisions of Article 33(1) would not apply to procesdings in
any court, “.. fn relation to the exercise of any power pertaining to any sutject or function
ossigned to the President or remaining in his charge under paragraph (2] of Article 44 o1
to proceedings in the Supreme Court under paragroph (2) af Article 128 or to proceedings
in the Supreme Court under Article 130 {a) [relating to the election of the President or the
validity of a referendum or to proceedings in the Court of Appeal under Article 144 or in
the Supreme Court, relating to the election of o Member of Parliament]".

Besides the exceptlons relating to election petitions heard by the Supreme Courl in
relation to the election of a President, or those relating to petitions heard in the Court of
Appeal relating to the election of a Member of Parliament®?, the exercise of the

consultative jurisdiction of the Supreme Court under Article 129, an important exception

H 1 The Fourteenth &mpadment 1o the Constitution that came into effect om 24thAday 1988 amendead amicte 35 40
a4 b0 not grant the President immunity in refation o election petitssrs n the Court of Appeal against the slection of
a Member of Parlizment,



144,

143.

it aravided in relation io the exercize of powers exaicised by Lhe Presuient aua Lapingi
Iinister. Articdle 3812) provides thiat the President may =usign to himeell the sublects and
Funmetions of 3 Minister and determine the number of Ministries in his charge. The effect
of the exception in Article 35(3) would be to render Article 35(1] irapplicable to the

exercise of power pertaining to any such subject or function

The first of these pronouncements was made by a full bench comprising of 9 Judges ol

the supreme Lourt in Viseyalingam v. Liyanage [vo.1) (19837 1 SLR 203, al . 240 the
Supreme Court held that;

* .an intention lo make octs of the President non-justiciable cunnat ke
attributed to the mokers of the Constitution. Article 35 of the Constitution
provides enly for the personal immunity of the President during his tenure
of office from procesdings i uny Court, The Fresident conmnat e
summnned to Court to fustify his action. But that s o for ery from saying

that the President’s aots connot be examined by a Court of Law.”

in 1999, His Lordship Justice Mark Fernando elaborated on the aferesaid distinction in
Karunatilake v. Dayananda Dissanayake (No.1) [1991] 1 5LR 157, 177 and pronounced
that:

" hold thot Article 35 only prohibits the institution (or continuation) of legal
proceedings ogainst the President while in office; it imposes no bar
whalsoever on proceedings (a) eguinst him when he is no longer in affice,
and (b} other persons ot any time. Thet is o consequence af the very nature
of immunity: immunity is a shield for the doer, not for the oct. it does nol
exclude judicial review af the lawfulness or propriety of an impugned act or
omission, in appropriote proceedings agoinst some other person who does
nat enjay immunity from swit; os, for instence, o defendant ar respondent
wha relles on an act done by the President, in order ta fustify his own
conduct .. It is the Respondenis who rely en the Prochamation @nd



Remiileting and e perisue Hsragd bu this COUrD & nat i Qiy Wy
Inconsistent with the profubitipn in Article 35 on the insfifuion i1

peaceadings ngoinst the President ” (page 177}

144,  Juctice Mark Fernando's observation in Karunatilake was affirrned by Justice

Wadugodapitiya in Victar Ivan v. Hon, Sarath N. Sitva [2001] 1 SLR 309,325,

“justice Fernondo lokes the matter beyond doubl when he dewly slales
that for such a challenge to succeed, there must be some other officer who
has himsell performed some executive or adminisirative oot which is
violative of someane’s fundamental rights, and thot, in order ta justify his
own conduet in the doing of such impugned act, the officer in question falls
bock and relies on the act of the President. It (s orly In such eircumstances
that the parent act of the President moy be subjected to judicial review.”

145. In 2003, the Supreme Court In Senasinghe v. Karunatilleke [2003] 1 SLR 172, 184

affirmed the reasoning in the Karunathilake case;

“I'_.| this Caurt has reviewed the octs [...] of the President | Wickremabondu
v Herath, ; Korunathilaka v Dissonoyoke] despite Article 35 which only
provides o shield of persenal immunity frem proceedings in courts and

tribunals, leaving the impugned octs themselves open to judicial review.”

146.  In M.N.D. Perera v Balapatabendi Secretary to the President and others [2005] 1 SLR

185, 193

“Article 35 of the Constitution provides only for the personal immunity of
the President from proceedings in any Court of Law arid that too only
during his or her tenure of office. The President connot be summoned fo

Court to justify his or her oction, But nothing prevents a Couwrt of Low from

7o
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148,

149,

suismiininG the President’s oots, Justice Shonvananida (G5 he then wies) said
as follows in the case of Visualingam v Livonage Hill dench cansisting of 3
ludges held: “Artions of the execulive gre not obove the low ond can
certainly be questioned in a Courl of Law. .. Though the President is
immune from proceedings in Court @ party who invokes the acts of the
President’ in his suppert will hove ta bear the burden of demonsirating that
such acts of the President are warranted by low; the seal of the Presigent

by itsel] will nol be sufficient (o discharge that burden”

Senarath Vs Chandrasena 2007 1 SLR 59 was anather situation where the acts of the
President were subject to judicial review after the President had ceased to hold office.
Similarly, even in the case of the Tormer President, Maitihripala Sirisena, Fundarmental
Rights Applications filed in respect of official acts performed whiist holding the affice of
President are now being continued in his personal capacity: eg.. SC (F/R) 216/2019 in
respect of placing the former Inspector General of Police on compulsory keave, 3C FAR)
163/2019 et al relating to the Easter Sunday attacks and SC (F/R] 446/2019 pertaining to

the granting of a pardon under Article 34 of the Constitution.

Accordingly, there is very clear jurisprudence affirming that immunity’ conferred on the
President cannot be transiated Inte “immunity for acts”. What Is prohibited under the
Constitution is instituting proceeding ‘against him' (meaning the President] and as
Justice Fernando observed, it does not immune the acts from being impeached before

a competent court.

It appears therefore from the foregoing analysis that In the context of the proposed
Article 35 that confers the President immunity from suit have been subject to judicial
review and have been questioned other than through the exceptions created by Article
35(3)
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As such, even when the Constitution afforded full immunity 1o the President, his actians
have been reviewed on the basis that “immunity shields only the doer and not the act”,
it would only shield the persen of President from punitivé consequences during the

tenure of fis office, butl would not shield the unconstitutional/Hegal scl.

The Constitution provides immunity to each organ of government

151

152,

153.

154.

Apart froem Presidential immunity, the Constitution also provides immunity to legislative

and judicial acts / omissions.

Article 126 of the Constitution, which reviews executive and aomindstrative adts

fomisslons, pepressly [Eaves out any eference to Teglsiative” and “judicial’ acts.

However, the mere use of the term ‘legislative’ or 'judicial’ will nat take a particular act
putside the scope of review. As per Faiz v AG [1995] 1 SLR 372, the Court will look into
the nature of the action, and will anly remove plainly legislative or judicial acts from the
ambit of Article 126 of the Constitution,

For example, if the act impugned s only an administrative act that does not attract judicial
discretion, the Court will not desist from reviewing it under Article 126 of the Constitution.
Mo pronouncement has yel been made about the amenability of legislative acts to the
|urisdiction of Article 126 of the Constitution.

¥
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157

Subject to the aforesaid, Article 80(3) and Article 124 of the Constitution conler absolute
immunity on all legiskation and the legislative process. Legislative enactments are not
amenable to judicial review once they receive the certificate of the Fresident or the
speaker, A Bill, once enacted into law, could be amended or repealed by Parliament

aione.

Similar ta Parliament, Judiciary is its sole judge in respect of judicial acts. Article 113C {1}

of the Constitution states that;

Every judge, presiding officer, public afficer or other persen entrusted by
tow with fudicial powers or functions or with functions unaer this Chepter
gr with similar functions under any low eénactea hy Parioment shol
gxpecise and perform such powers und funclions without being subject to
any direction or other interference proceeding from any other person
except o _superior court, tribunal, institution or other person entitled
to_direct or rvise suc afficer,

officer or such ather persan in the exercise or performance of such powers
ar functions. (emphasis added)

The review system of judiclal acts performed by [udicial officers is premised an a
hierarchical structure. Judges of lower Courts are subject to review and scruting of the
Higher Courts, leaving the higher judicial officers to be checked by and held accountable

ta other branches of the Government, In this respect, immunity enjoyed by the Judges of

Executive and the Parllament.
‘.‘:E!
¢ !
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tmmunity to person by virtue of office

158,

159,

160,

Article 4{c) of the Constitution envisages that judicial determinations/power on matiers
relsting to the privileges, immunities and powers of Pariiament and of its Members are
1o be exercised by Parliament itself and no other body or person recognized by the
Constitution or any other law. Articie 4(c) read with Arucle B/ of Lhe Lonstitution gives

constitutional recognition to the Parliamentary Powers and Privileges Act no 21 of 1953

asamended. Section 4 of the said Act confers limited immunity on members of Parllament
far “anything which he may have said in Parliament or by reason of any matter or thing
which he may hove brought before Pariament by petition, Difl, résalution, motion or
ethepwise” Thelr person is protected so long as they are "proceeding te, or in attendance
ai, o returning from, any meeting or sithing af Pardiorment” [Section 5) Immunity in
respect of members of Parliament s by default taken cognizance of by the Judicizry under

section 16 af the Act whether or not it is pleaded.

Similar to presidential immunity, 3 member of Parliament so long as he continues as a
member of Parliament has his person protected. However, his immunity does not extend
to acts done in private capacity. Under section 5, he is not liable to be arrested even in
respect of acts done in private capacity, if he is proceeding to, in attendance or returning
from any meeting or sitting of Parllament. The reference to Parliarvent in every such
section indicates that limited immunity conterred on the person of a member of
Parliament has more to do with the sanctity attached te the institution of Parliament than
the holder of the office himself.

In contrast, there is no specific provision conferring iImmunity on the person of Judicial
officers. The limited immunity granted to person of members of parliament “proceeding
to. ar in attendonce af, or returning from, any meeting or sitting of Parfioment” does not
find expression in relation o judicial officers.

T
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164,

163.

However. a limited form of functional immunity atiaches to members of the ludicial
Services Commissian (wha are Judges of the Supreme Court under Articte 1110 (1) of the

Canstitution, so long as they perform their functions in good faith,

“Np suit or pracesding shall lie ogoinst the Chairman, Member or
Secretary or Officer of the Commission for any lawful act which in good
faith is done in the performance of his duties or functions as such
Chairman, Member, Secretary or Officer of the Commission.”

It j& seen that the framers of the 1978 Constitution had vested the pinnacle of each arm
of the Government with absolute immunity from judicial process in respect of official
acts/ ombsslons: the President g President was granted absolute immunity, the
iegisiative process and the legizlation enacted by Parliament was immune irom judicial
review and there is no process put in place to review acts or omissions by the Judges af
the Supreme Court. This was a deliberate constitutlonal device to ensure continuity of the
executive, legistative and judicial functions of such persons/bodies without impediment,
in order to ensure dignity attached to same. In so far as the President was concerned,
immunity from suit in respect of acts performed qua President, was designed to protect
the State, more so as the President was elected by the people to exercise executive
power including the Defense of Sri Lanka, and as such conferring such immunity was

paramount to protect the very existence of State.

The 1978 Constitution in its basic scheme has granted a degree of immunity Lo the holders
of such office. The only form of accountability was removal from office. The power to
remove was vested in each other's spheres. If absolute iImmunity attached Lo the office
was to be abused, the haolder of such effice would risk his removal from office by the

process of impeachment or by the people 2t an election; in the case of Parliament, this

-



mrany dissohition This resonsbes wnib ihe observation made by His Lordship lustice
sharvananda that " The rationale of this principle 1= thial persons oocupying such o siap
office should not be emenoble to the jurisdiction of any but the representatives of the
people, by whom he might be impeached ang be removed from office, and that once he
has ceased ta hold office, he may be held to account in proceedings in the ordinary courts

of law.”

Absolute ouster from judicial review envisaged in terms of the Constitution

164

It 15 also pertinent to note that apart from the immunity from suit conferred on organs of
government as referred to above, the Constitution has also ensured a complete custer ol
judicial review by courts set out under the Constitution, in terms of the following

provisions of the Constitution:

Article 80{3)

Where a Bill becomes fow upan the certificate of the Presfdent or the Speaker, 0s the cose
may be being endorsed thereon, no court or tribunal shall inguire into, pronounce upon or
in any manner call in guestion, the validhity of such Act on.any ground whatsoever.

Article B1(3)

The Speaker shall endorse on every resolution passed in accordance with the preceding
provisions of this Article a certificate in the following farm: —

“This resalution has been duly passed by Parlioment in occordance with the provisions of

Article 81 of the Constitution.”

Every such Certificate shall be conclusive for all purposes ond shall not be guestioned in
any cowrt, and no court or tribunol shall inguire into, or pranounce wpon or in any manner

call in question, the vaildity of such resalution on any ground whotsoever,

b



Article 154F [2)

if ony question arises whether any malter is or fs not @ matter as respects which the
Governar Is by or under this Constitution required ta act in his discretion, the gecision of
the Governior in his discretion shall be fina! end the validity of onything done by the
Goveinor sholl nat be colled in guestion In.any Court on the ground thot he ought or ougfit
not hove acted on his discretion. The exercise of the Governor's discretion shall be on the

President’s directions

Article 154F (3)

The guestion whetfer any, and if 4o what, odvice was tendered by the Ministers to the

Governor sholl nol be, Ingquiired Inro in any Cowrt,

Article 154) (6)

A Proclamation under the Public Security Ordinance or the law for the time being relating
to public security, shall be conclusive for all purposes and shall not be questioned in any
Court, and no Court or Tribunal shall inquire inta, or pronounce on, or in any monner coll
in question, such Prociamation. the grounds for the making thereof, or the existence af

those grounds or any direction given under this Article.
Article 154 L (6)
A Proclomotion under this Article shall be conclusive for ol purposes ond sholl not be

guestioned m any Court, and no Court or Tribunal shall inguire intg, or pronounce on, or

in any manner call in question, such Prociamation or the grounds for making thereof.

7
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168.

167,

Articie 154 R (8]

No Court or Tribunal shall inquire inte, ar groncunce on, or in ony monnes enterin,
determine or rule upon, ooy guestion reloting to the adequocy of such funds, or gy

recornmendolionmode, o wiraple formulgted by, the Commigsign.

As such, it Is respectfully submitted that the scheme of the Constitution both at the time
of promulgation by Article BO{3) and subsequently by amendments including the
Thirteenth Amendment ta the Constitution that introduced Articles 154 F (3], (3], 154())
(6], 154(L}(6) and 154 R {8) clearly envisaged the judicial power being redelined by
Parliarnent and Your Lordships’ Court has in the Special Determination In In Re the
Thirteenth Amendment to the Constitution held that such a process was permissible

without attracting 2 Reforendum by the people

It is evident therefore from the foregoing analysis that the jurisprudence evolved by Your
Lardships' Court has clearly established that, notwithstanding the immunity froem suit
conferred on the office of President, any official act or omission by holder of such office
could be impugned before Your Lordships' Court either directly or through a collateral
challenge.

Therefore, in summary, the Tollowing is refterated in respect of Article 35 in Cause 5;

a) The holder of the office of President enjays immunity from suit in respect of all
acts or omissions, whether private or official matters dope by him during s
tenure of office, although such immunity will not preclude actions against a former

President in respect of acts done by him during his tenure of office.

78
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c)

d)

el

Institution of civil and criminal actions against the President are tempararily
suspended until the person ceases to hold the office of President, subject to the
proviso that the period of suspension will not he considered in computing time

limits or prescription relating to such actions.

Article 35 shields the doer and not the act. Thus, the burden of proving the validity
of any act of the President will be on the person who relies on such act to justify
his own conduct. In the event the President’s act is found ta be invalid, the court
may deem it vaid.

The process of impeachment provided In terms of Article 38 [2) read with Article
129 {2) of the Constitution ensures that any allegation of Intentional viclation of
the Constitution by the President would be subject to inquiry by the Supreme
Court.

The scheme of the Constitution has conferred immunity from suit in similar vein
in respect of the legislature and judiciary in order to facilitate the functioning of
these institutions and the persons holding such office, subject to the checks and
balances set out within the scheme of the Constitution,

A further manifestation of immunity from suit has also been provided to organ of

povernment within the scheme of the Constitution In terms of ouster dauses in

the Constitution.
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164,

without any check by any organ of government inciuding the judiciary, was rejecled.

“The Constitution does not attribute any unfettered discretion or authority
to ony orgen or body estoblished under the Constitution, Even the
immunity given to the President under Article 35, hos been limited in
relation to Court praceedings specified in Article 35{3} Morepuer , the
Supreme Court has eatertained and dedided the guestion in refotion te
Emergency Regulations made by the President [Joseph Perero Vs Attarney
Generol {1992 SLR pg 199)] and Presidentiol oppointment (Silva Vs
Bandaronoayeke(1997 1 51R pg 82/,

By the envisaged 18" amendment, the Constitutional Council is clothed
with unlimited and unfettered immunity on thefr decisions,
recommendations and approvals. If such immunity 5 given to Lhe
Constitutional Council, it would in effect be elevated to a body that is not
subject to law, which is inconsistent with the Rule of Low.™

In the above context, it i respectiully submitied that the contention before Your
Lordships Court in the Special Determination on the Bill titled the Eighteenth Amendment
to the Constitution'' where |t was proposed to confer total immunity on the

Constitutional Coundil in perpetuity and permitting the Constitutional Counctl to function

In fact, Your Lordehips in the said Eighteenth Amendment Determination observed thus,

Beefen/ 12,14,22,23,24,29,36, £2002 Supreme Court Minutes of 3" October 2002 {Decisions of
the Supreme Court of 5ri Lanka Volume Vil)

80
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in the above circumstances, it is respectiully submitted that the Eighteenth Arendment
Determination referred to above anly fortifies the contention that the immunity from suil
conferred on the holder of the office of President, which in fact prevsiled prior to the
Nineteenth Amendment to the Canstitution and which is to be reintroduced In terms of
Clause 5 of the impugned Bill |s |ustified and ooes not violate any of the provisions of the
Constitution, including entrenched provisions, and the rule of law. Therefore, these

provisions do not attract a referendum by virtue of Article 83,

Clause 6 of the Bill - Repeal and replacement of Chapter VIIA (The Executive - Parliamentary

Counchl)

8 N

172

The propesed amendment seeks to repeal and replace Chapled VILA of the Constitutian,
This in effect would redefine the Constitutional Council and replace the same with a
"Parliamentary Council’ in the same manner as it was under the Eighteenth Amendment
to the Constitution. The said Parliomentary Council will be respensible for making
ebservations pertaining o appointments to various, specified posts and Commissions as

will be examined in detail below.

Counsel for Petitioners were heard to say that they were not challenging the compaosition
of the Parliamentary Council nor were concerned with the transfer of its powers from one
body of the Executive to another body within the Executive itself. However, they
expressed concern at the manner in which the Parliamentary Council is mandated 1o
perform its functions, le. by forwarding observations to the President an his nominees for
appaintment of persons to the offices and institutions referred to in the Schedules to
proposed Article 414,

a1
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174.

The Petitioners argued that these “chservations” were not binding on the President and
therefore could be wilfully disregarded by the President in making appointments to the
superior Courts, the Commissions and the office of Attorney Generai. The main toncern
of the Petitioners as articulated in their submission was that this clavse would adversely

affect judicial appointments and thereby erode the independence of the judiciary.

It is respectiully submitted that the Petitioners contention is entirely baseless and without

mefit for the Tollowing reasons:

{a} This elause makes it mandatory for the President to seek the observations of the
Parliamentary Council prior to making any appointments to the Superor Courts,
The President, being a creature of the Constitution, is therefore obilged to
consider the observations made by the Parliamentary Council (which g ale a
cregture of the Constitution), prior to making aay (udicisl appolntments and

therefore cannot lightly disregard the same.

b} Considerations of comity require that there should be cooperstion and
censultation between the organs of Government in making appointments to the

Superior Courts by the President.

Fernando 1 in Silva v Bandaranayake and others [1997] 1 5LR 92 at page 94 held:

“Admittediy, Article 107 confers on the President the power of
making appaintments to the Supreme Court, and does nol expressiy
specify ony qualifications or restrictions. However, considerations
of comity reguire that, in the exergise af thot power, there should
be cooperation between the Executive and the Judiciary, in order ta
Julfil the object of Article 107,

¥



Aport from considerations of comity, those oppoiniments are af
such ¢ nature that co-operation between the Executive and the
dudiciary s vital, The President, naturally, would be onxious to
appaint the most sultable person ovailabie. But it is not COsY, except
In broodly stated terms, to speli cut the quolifications needed for
high judicial affice, nor ts it easy to determine with any degree af
certainly whether a person has all thase qualifications, The Chief
dustice, as the heod of the Judiclary, would undoubtedly be most
knowledgeable about some aspects, while the President would be
best fnformed about other aspects. Thus co-operotion hetween
them would, unquectinnghly, easure the best result OF course, the
manner, the nature and the extent of the co-cperation needed are
left to the Preswent ond the Chief Jdustice, ond this may very
depending on the circumstonces, inciuding the post in question.
Constitutional lew and proctice are pot static Whatever the
position earlier, prima facle by 1994 there hod developed o
practice, in proof of which Mr Goanesekera relied on the
explanation given by 5. N. Sifva, P/CA, as he then was, to the
question “what is the process by which fudges of the higher courts
are selected?".

"Under the Constitution the President af the Republic has the sole
prerogative to appoint Judges of the High Court. the Court of Appeal
ond the Supreme Court. In practice ludges are selected through a
process of nemination by the Chief Justice, the Attorney-General
and the Minister of justice,” (emphasis added] DANA Vol XX, Nas,
1-4, Jon-April 19949.%
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[c] The President’s discretion of appointing judges to the Supreme Court is not

absolute,

Fernanda J. in Silva v Bandaranayake furtner observed ai page 95,

“The leamed Attorney-General submitted that the President In
exercising the power conferred by Article 107 hod o “sole
discretion”. | agree with this view. This meuns that the eventual act
of appointment is performed by the President and concludes the
process of selection. It olse means thot the power i neither
untrammelied nor unrestrained, ond ought to be exerciseg within
limits, for, as the learned Attorney-General saig, the power s
discretionory and nat absolute, This is obvioys. If, for instance, the
President were to appoint a person who, it is later found, had
passed the oge of retirement laid down in Article 107(5),
undoubtedly the appointment would be flowed: becouse it is the
will of the People, which that provision manifests, that such a
person cannot hold that office. Article 125 would then require this
Court, in appropriate proceedings, to exercise its judiciol power in
order to determine those questions of age and ineligibility, Other
instancies which readily come to mind are the appaintment of a non-
citizen, a miner, a bankrupt, o person of unsound mind, @ person
who is not on Attorney-at-Low or who has been dishorred, or o

person canvicted of an affence invoiving moral turpitude.
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177,

in cormmcn with Courts In other demctracies fsundsd prthe Rile
af Low, this Court hos consistently recognised that powers of

gppaintment are not gbsolute!”

{d} Independence of the Judiciary is guaraniead by virtue of the Gath of office taken

by every Judge upon assuming office.

{e) independence of the Judiciary is also guaranteed by ensuring security of tenyre
far Judges of the Superior Courts and their salaries and pension entitlements

which cannot be reduced.

Therefore, the contention of the Petitioners that the President has "unfettered
discretion” in the appointment of the Judges of the Superior Courts and the same i a

threat to the “independence of the judiciary” is entirely misconceved.

It is further submitted that the manner of appointment alene cannot be the yardstick by
which one should measure the independence of such offices and institutions including

the judiciary.

In a system of checks and balances, the manner of removal of the Chief Justice and the
ludges of the Superior Court should also be considered, in ascertaining if the scheme
envisaged by the Bill erodes the independence of the judiciary. It is notable that once
appointed, judges enjoy security of tenure and the process of remeval from office as
provided in Article 107 requires a procedure involving both the Executive and the
Legislature. Removal from office, therefare, cannot be effected unilaterally without the
sanction of Parliament. Where one organ of government I5 subject to the checks and
balances by the other two organs of government, acting in collaboration, there can be no
erosion of judicial independence, imespective of the manner in which the appointments

are sought to be made.



178, It must be noted that Article 4 (b) stipulates that "the executive power of the Peaple.
including the defence of Si Lonka, shall be exercised by the president of the Republic
elected by the People”. The Supreme Court has been of the consistent view that the
People are the repository of Executive power and thal such power is exefcised through
the President, and thal though the methodology used in the exercise of such power may,
in accordance with legislative policy, be subject to change, this would not amount to an

erosion of the executive power of the President

179. When the Seventeenth Amendment to the Constitution' came up for Specal
Determination before the Supreme Court in 5.C.5.D 06/2001, Your Lordship's Court
abzerved that the establishment of the Constitutional Council places 3 restriction on the
discretion wested in the Precident and the Cabinet of Ministers. Your Lordship's Court

howewver held that;

*aAlthough, there is @ restriction in the exercise of the discretion hitherto
vested in the President, this restriction per se would not be an erosion of
the executive power by the President, so os to be inconsistent with Article

3 recd with Article 4(b) of the Constitution.”

180,  Inview of the fact that the aforesaid provisions pertaining to the Parliamentary Council
are identical to those contained in the Eighteenth Amendment, which were later
repealed by the Nineteenth Amendment to the Constitution, it is submitted that the
determination of Your Lordship’s Court in connection with the Seventeenth
Amendment and the subsequent Eighteenth Amendment to the Constitution would
apply. In both the said Special Determinations, Your Lordship's held that the said

“ oD RAIE0T Supreme Tt Minutes of 217 Sestember 2001
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183.

amendments did not require 3 referendum. Ag such, it §e submitted that this clase
would not be inconsistent with Article 3 and 4(b) of the Constitution and would

therefore not attract 2 referendum.

It was also submitted that the composition of the Parliamentary Council does not in any

way affect the sovereignty of the Peopie as reflected in Articie 3 of the Constitution.

It is submitted that the Prime Minister 15 the Member of Parilament who commands the
canfidence of Parliament. He thus possesses the confidence of the majority of the
Members of Parllament and the Leader of the Opposition, naturally commands ihe
confidence of the Members of Partlament in the Dpposition. The Constitution imposes no
bar on a Member of Parliament from expressing his views to the Prime Minister or the
Leader of the Opposition with regard to any proposed nominees to the Parliamentary
Council, Simidarly, there s no Constitutional har on the Prime Minisier and the Leader of
the Oppasition secking the views of Members of Parliament with regard to the same. In
tnose circumstances, the will of the majority of the Members of Parllament would be

considered by the Parliamentary Council.

As such in the above contest, it is relevant to note the views of the Supreme Court In Re

the Eighteenth Amendment to the Constitution™ where Your Lordships Court opined
this:

“On a considerotion of the totolity of the provisions dealing with the
establishment of the Parllamentory Council, it is abundantly clear for the
reason aforesafd that the proposed amendment s only o process of
redefining the restrictions that wgs ploced on the President by the
Constitutional Coundil under the Seventeenth Amendment in the exercise

of the executive power vested in the President, which is inalienabie”

EAC/EDAIL/2010 5C Mimutes of 31% ugust 2010
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L&, Forufying this position, the Supreme Court in Re the Nineteenth Amendment'® Lo the

Consiitution optned thuos;

“The President must be in o position ta manitor or give directions [o others
whe derive authority from the Fresident in relation ta the exercise of his
Executive power, Failure (o do so would lead to o prejudicial iImpact on the

sovergigaly of the People.

1B5. In the above circumstances, the substitution of the Constitutional Councll  with the
Parliamentary Council in terms of the above provisions of the Bill, which only results in
the manner of the exercise of the sovereignty does not have a prejudicial impact on the

sovergignty of the people,

1B86. In the above context, Your Lordships attention is drown to the majority view of Your

Lardships, in Re Thirteenth Amendment to the Constitution™ at 5.324-325:

“in our view, Article 4 sets out the agencies ar instruments for the exercise
af the sovereignty of the People, referred to in the entrenched Article 3. it
is olways open to change the agency or instrument by omending Article 4,
provided such amendment has no prejudicial impact on the sovereignty af
the Peaple. ....... 50 long as the sovereignty of the Peopie is preserved os
required by Article 3, the precise manner of the exercise af the sovereigniy
and the institutions for such exercise are nat fundomental, Article 4 does
not define or demarcaote the sovergignty of the People, It merely provides
one form and manner of exercise of that sovereignty. A change in the
Institution for the exercise of legislative or executive power incidental to
that sovereignty cannot ipso facta impinge on that sovereignty.”

W RC/S0SS 6, 1,8.9,10,04,15,16,17,19/2005, 5C Minutes of 1% 2™ and 6% April 015
HI9BT 25U 312 @324
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187. In Re 19" Amendment to the Constitution'”, Sarath N Silva CJ observes that;

‘The powers of government are seporated os in most Constitulions, but
unigue fo our Constitution is the elaboration m Artroies 4 (a), (&) ong (€
which specifies that each argan of government chall exorcize the power af
the Peaple attributed to that organ. To moke this point cleorer, it should be
noted that subparagraphs (a), (b) end (c) not only state that the legisiative
power (s exercised by Parlioment; executive power s exercised by the
President and judicial power by Parfioment throvgh Courts, bul afsa
specifically stote in each sub parograph thot the legislative power “of the

opic” shall be cxcrcised by Parlioment; the executive power “of the
People” shall be exevcised by the President and the judiclal power “af the
Peaple” shall be exercised by Porfioment through the Courts. This specific
reference to the power of the People in each sub poragraph which relates
to the three grgans of government demaonstrotes that the power remains
and continues o be reposed in the People who are sovereign, and irs

exercise by the particular argan af government being its custodian for the

time being, is for the People.”

1BB.  In this backdrop it would be pertinent to examine the changes envisaged by the proposed

amendment. New Chapter VIl In Clause 6 of the Bill reads thus:

BLCISDT1, 13, 15,16,17 18,16 A0, 21,75,26,77,28,30, 91,32, 33 34 35 738 394052002, 5C Minutes of 1% and 3

Dectober 2002
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S18 (1 e Chalrmen and members of the Uammissions referred to i Schehre §

o N S HE A S o I

to this Articke angd the persons 1o be appoipted to the gftices referred to in
Part | and Part )l of Schoedule I 1o this Article shall be appointed 1o cuch
Commissions and such offices by the President. In making such
appointments, the President shall seek the observations of a
Parliamentary Council (hereinafler referred to as “the Council”),

comprising—

{a} the Prime Minister;

(B} the Speaker;

{c} the Leader of the Opposition;

{d}  anominee of the Prime Minister, who shall be a Member of
Parilament; and

(e 3 nominee of the Leadér of the Cpposition, who <hall be a

Membor of Parlisoment:

Provided that, the persons appointed In terms of sub-paragraphs (d) and
(e} above shall be nominated in such manner as would ensure that the
nominees would belong to communities which are communities other
than those ta which the persons specified in paragraphs (2), (b) and (¢}
above, belong.

SCHEDULE |
The Election Commission,
The Public Service Commissian,
The National Police Commission
The Human Rights Commission of Sri Lanka.
The Commission to Investigate Allegations of Bribery or Corruption.
The Finance Commission

The Delimitation Commission,

T .""I lll_‘_\- = o L




SCHEDWLILE N
FART |

1 The Chief Justice and the Judges of the Supreme Court

Z. The President and Judges of the Courl of Appeal.

3 e Members of the Juoicial Service Commission, other than the Chairman.

PART NI

1. The Attorney-General,

Z. The Auditor-General.

3. The Parlipmentary Commissioner for Administration (Ombudsman),

4, The Secretary-General of Parliament.

112, The composition of the Parliamentary Councll differs from that of the

Constilutional Councll as s apparent when considering Arlicle 41A {1} uf the

present Constitution, which reads as follows:

41A.(1) There shall be a Constitutional Council {in this Chapter referred to as the

"Council”) which shall consist of the following members: -

fa)
(b}
()
{d)
(e}

the Prime Minister;

the Speaker;

the Leader of the Opposition in Parliament;

one Member of Parliament appointed by the President:

five persons appoirted by the President, on the namination of both the
Prime Minister and the Leader of the Opposition of whom twe persons

shall be Members of Parliament: and

a1




i) ane Member of Parfiament nominated by agreement of the majority of
the Members of Pardiament belonging to political parties or
independent groups, other than the respective political parties or
independent groups to which the Prime Minister and the Leader of the

Opposition belong, and appointed by the Presigent.

Compaosition

1E9.

L9

193

194,

The composition of the Parliamentary Council would In terms of the Bifl be composed
solely of Members of Parliament. There is no provision to appoint “persons of eminence
and integrity who hove distinguished themselves in public or professionél life and who are
not members of any political porfy. ™ (Article' 41 A [5) of the present Constitution)

it 15 respectfully submitted that Members of Farliament are, elected by the people and

have a mandate given by the peopie to carry out the will of the people,

The proposed Parllamentary Councll would consist of 5 members as opposed to ten

members of the Constitutional Council,

Article 414 {4) stipulates that;

“In nomingting the five persons referred te in sub- paragraph (e) of
paragroph (1), the Prime Minister and the Leader of the Opposition sholl
consulf the leoders of political parties and independent groups represented
in Parligment so as to ensure that the Constitutional Coundil reflects the

pluralistic character of S¢ Lankan society, including professional and sociol

diversity.”
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193, The Pasllamentary Councll in the proviza to Clause 414 nrovides for diversity in terms of

carmmunity;

“Provided that, the persons appointed in terms of sub-paragraphs {d) and
fel above sholl be nominaled in such manner as would ensure thot the
ROMinees Wolld befang to communiiies which are communities ctner thon
thase to which the persons specified in paragraphs (o}, (b} and (¢} above,
belong"™

194, Articke 41A {T) of the Constitution provides as follows;

"One Member of Parlinment nomingted by ogreement of the majority of
the Members of Porlioment belonging te golltical parties or independent
groups, otiver tharn the respective politicol parties arindependent groups to
which the Prime Minister and the Legder af the Opposition belong, and
appainted by the Fresident.”

195. Clause 41A {9) of the Bill provides that;

"Where the Leader of ony recognized political party represented in

Farligment desires to propose the name of any person for oppointment os

Chairman or member of @ Commission referred to in Schedule | to
paragroph (1) of this Article, he may within o period of one week from the
date of the President seeking such ohservations of the Council, forward to
the Speaker the name of any person in relation thereta. The President moy

fake such names info consideration when making such appointments.
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Removal of Members

196.  While the tenure of the Parliamentary Council will not be affecied by a prorogation of

197,

1458,

Parliament, powers of remaval of members lies with the President,

Clause 41 A | 7) of the bill provides as follows;

“[7] The tenure of the Council constituted under this Article sholl extend for
such period os specified in paragraph (2] of Articie 62 ond such tenure shaif
not be affected by ony prorogation of Parliament in terms of Article70:

Provided that, the persons appointed oz nominees of the Prime Minister
and the Leader of the Opposition respectively, may during such tenvre be
removed by the President ar in the event of on incopacity of such nominege,
the President may reguire the Prime Minister or Leoder of the Opaosilion,
g5 the cose may be, fo nominete toking into cansideration the criterng
specified in the proviso to porggraph (1), another Member of Parliament to
be his nominee in the Council. In such an event, the Member of Parffament
naminated to fill the vaconcy created by either removal or incapocily, as
the case may be, shall continue as member of the Council only for the
unexpired period of the tenure of the member for whose vaconcy he was

namingted. "

Under the present Constitution, Members of the Constitutional Council hold office for &
period of three years unless he resigns or both the prime minster and the Leader of the
Opposition form an opinion that such member is physically or mentally incapacitated and
is unable to function further in office or is convicted by a court of law for any offence
involving moral turpitude arif a resolution for the imposition of civic disability upon him

has been passed.
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194.

200,

Every member of the Counici! gppainted urider sub- parogriphs [d), (e} ond
(f) of paragraph (1), shall hald office for o period of three years from the
dote of appointment unless the member eariier resigns his office by writing
addressed to the President, is removed from affice by the President on both
the Prime Minister and the Leader of the Opposition forming an opinion
thot such member s phvsically or mentally incapacilaled and &5 Lhoble 1o
function further in office or is comvicted by a court of law for any affence
involving maral turpitude or I a resolution for the imposition of civic
disability wpon him has been poassed in terms of Article 81 of the
Constitution or is deemed to hove vaceled his office under paragraph {7) of
Article 41e.

The above provisions seek to re-introduce the Madiamentary Council which was originally
enacied under the Eighteenth Amendiment (o the Constitution, As such the provisions o
the said Clause has no prejudicial impact on the sovereignty of the people more so as the
person’s and institutions functioning are all amenable to judicial review in the
performance of the powers, functions and duties conferred on the sald institutions by the
Constitution,

As such it is respectfully submitted that the reintroduction of the Parliamentary Council
into the constitutional scheme in terms of clause 7, while only redefining the institution
that places certain restrictions on the President pertaining to the exercise of executive

power is incidental to sovereignty and cannot Ipse facto impinge on that sovereignty.
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Clause 7 of the Bill — Repeal and replacement of Chapter Vil |Executive — TI'{I Cabinet of

Ministers)

401.

By this Clause, Chapter VIl of the Constitution titled Cabinet of Ministers within the

Executive arm of the State, as was amended by the Nineteenth Amendment to the

Constitution in 2015 is sought to be repealed and Chapter VIl as It stood prior to such
Amendment is reintroduced od verbatim. However, Your Lordships may be pleased to

see that, in this process, several of the provisions of Chapter VIIl of the Constitution under

the Nineteenth Amendment are retained, albeil numbered differently, as evident from

the Table below and, as such, submissions will be made only in respect of those pravisions

which stand amended and revert to the pre-2015 position,

Proposed by Content ' Curremnt Difference under
208 | position as 204
I per 194

Article 42 The responsibility of the Preasident Article 33A | None ]
ta Parliament

Article 43({1) The Cabinet of Ministers I:h-EFE.ET[] Articie 42{1) + | None
with direction and contral of | Artice 42(2)
government  and s collective
responsibility and answerability to |
Parliament

.Ewl:ll:le -1-3{2] _'TI‘FE Hﬂﬁ'ﬁfﬂ shall |:|E a ME'I‘I'J’I:I-Hr | Article 42(3) | Reversion to pre-194

frg
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position by including

proviso  that

President shall

continue In  office

o6

the |
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notwithstanding the |

LA dissolution  of the
L - ! Cabinet of Ministers
Artl:le 43{3] Appaintment of the Prime Minister | Article 42(4) None
. ﬁu‘tll:le 44{1) The power of the President to | Article 43(1] + | None
| determine the number of Ministers, | Article 43(2)

assign subjects and functions of
Ministers and appoint the Cabinet
af Ministers

| Ministerial portfolios

Reversion to pre-194
pasition

President can hold

The pnwef o th Fidnnt In. -!t

Atﬂcle 43(3) None
any time, change the assignment of
subjects and functions and change
the composition of the Cabinet of
Ministers
Atticle 45 to|Artideas | Exercise  of  the
-3-‘:":;:‘-'}:;- = e L R
L) R IS 1 ' President’s power of
bz inet of | | sppointment  and
i 8 2 i.:'.u 2 .";'-lh_-g'l ; ol 3
-,f.-f_f_ s ects assignment, "in
ol f‘.r?;'e X : _", consultation with the
,. “ : ; ;"T T Prime Minister,
B = RS 4 b e e NP
W © |where he considers
.;.. - : _-?“ i H.I I : tﬂ-
‘ £330 S be necessary” instead
i - R B of “on the advice of
e et R AT the Prime Minister” |
e e e : |

@

that the
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Article 46

The power of the President to
appoint Deputy Ministers to assist
the Ministers of the Cabinet of
Ministers and delegation of powers

‘and duties to such Deputy Ministers:

by any such Minister

Article 45




gt T ol Tl T Con

the advice of the
Prime  Minister” in
appointing a Minister
of the Cabinet of
Ministers during the
Intervening period

Dissalution of the Cabinet of

MNone

Je0




T

w
El 0500T20 5
Lo
PN
e > =T = to certain offices and |
. Institutions fram
being deemad to be
departments of |
Al : 9% ; Government and the
AR Inclusion of the
Mational Audit Office
therein
| Article 53 Regulrement that every ';-:E-rsun Article 53 None =
appointed to any office under this
| Chapter takes and subscribes the
| oath, or makes and subscribes the
affirmation set out in the Fourth [
I— Schedule

208

Tha Inclusion of a proviso in Article 43{2] that the President snall continue in office
notwithstanding the dissolution ot the Cabinet of Ministers was the position as it was
prior to the Nineteenth Amendment. Your Lordships may be pleased to see that the
provisions pertaining to the dissolution of the Cabinet of Ministers as presentiv contained
i Article 48 and proposed a5 Article 49 in the instant Bill pre-suppose that the Prasident
will continue 1o function |n office even after the dissolution of the Cabinet of Ministers,
since he s empowered thereunder to appoint a new Prime Minister ana other Ministers
and Deputy Ministers. Therefore, the sald proviso brings about consistency Detween
provisions of the Constitution and serves to erase any ambiguity. Far from impinging on
entrenched provisions, this amendment affirms the Sovereignty of the People under

Article 3 read with Article 4(b).
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203,

204,

205,

Article 44{2] as proposed in the Bill enables the President to once again assign to himsetf
subjects and functions and Ministries a5 was the position fram the commencement of the
1978 Constitution until the enactment of the Nineteenth Amendment in 2015. In this
regard, Your Lordships may be pleased to see that since Article 4{b) reposes in the
President the Executive power of the People, including the defence of Sri Lanka, he is the
Commander-in Chief of the Armed Forces In terms of Article 32 and he is also the
autharity solely empowered to declare war and peace under Article 33. Even when Clause
11 of the Bill re the Nineteenth Amendment ta the Consiitution sought to recognize the
Prime Minister as the Head of the Cabinet of Ministers, Your Lordships in Special
Determination SC.50 Mos.4-19/2015 frowned on this provision as it was viewsd a: a
relinguishment of the Executve power of the President and, thus, a wiolation of Article 3,

Theretfore, an amended provision was introduced at committee stage as &rticke 42(3),

It stands to reason that the President, as a Member of, and mare so, as the Head of the
Cabinet of Ministers, should be in a position to hoid not enly the subject of defence but
any cther Ministerial portfolio, il he so desires. In this light, proposed Article 44(2) not
only brings about consistency within the Constitution, but also enhances the Sovereignty

of the People and, as such, does not attract the application of Article 83

The only difference between Article 45 a= proposed in the Bill and the corresponding
prevision in the Constitution as it presently stands, je. Article 44, is that, in appointing
Ministers who are not Members of the Cabinet of Ministers, the President ic reguired to
act from time to time, "in consultation with the Prime Minister, where he considers such
consultation to be necessany” instead of "on the advice of the Prime Mindster”. Since the
former expression i what is used in proposed Article 44 and current Article 43 in relation
to the appolntment of Cablnet Ministers, It s not cbnoxiocus to the scheme of the

Constitution and certainly doss nol impings on sny entrenched provisions. The add itional
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206,

207.

T

S D

S i N

| 0socTam |3
- --:,-:,'l‘

element of discretion found in the phrase “where he considers sueh consultation to be
necessary”, further enhances the Executive power of the People via the President. It is

2/50 a reversion to the position as it stood prior to the Nineteenth Amendment.

Likewise, where Article 46 as proposed in the Bill in refation ta the appointment of Deputy
Ministers s concerned, the anly difference between the provisions thereof and the
corresponding previsions in the Constitution as it presently stands, ie. Article 45, |5 that
the President is required to act from time to time, "in consultation with the Prime
Minister, where he conslders such consultation to be necessary” instead of “on the advice
of the Prime Minister”, The foregoing submissions with regard to proposed Article 45 are

relevant here as well and, therefore, the provisions of Article 83 are not attracted.

Article 47 a5 proposed in the Bill restores the position as it was prior to the Nineteenth
Amendment to the Constitution. Accordingly, one change is the repeal of the limit on the
number of Ministers who may be appointed. Thus a restriction on the exercise of
Executive power of the People by the President is thereby taken away and it cannot be
sald that this results in an adverse impact on any entrenched provisions of the
Constitution, Although the Petitioners may argue that this amend ment imposes a burden
on public finance, it is evident from the provisions of Article 456(4) read with Article 46(5)
a5 they stand currently, and from the practical experience of its implementation that the
formation of a National Government by the recagnized political party or independent
group who holds the majority in Parliament and even a party or group which has only one
elected Member in Parllament i sufficlent lo overcome the huidle of the numerical
limitation Imposed on the number of Ministers. Therefare, the said restriction hias not
achieved and will not achieve the desired objective. Another change In the status qua 5
the absence of 3 reference to the formation of a Natienal Government. Since the anly
purpose served by this reference was its role in creating an exception 1o the reguirement
of a maximum number of Ministers, there is na longer any necessity to retain such
reference in view of the removal of that limitation, Farmation of coalition zovernments
which in effect is what is contemplated by 2 “National Government™ as per the meaning

T
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208.

209,

glven to it under Article 46(5], s in no way hampered by the mere removal of 3 reference

1o same.

The other significant amendment envisaged by the proposed Article 47 is the removal of
the Prime Minister by the President.  This provision is a reintroduction of Article 47
which was introduced in the 1978 Constitution. Considering that the Constitution
provides for the removal of other persons who hold office under it, including the
President and the Chief Justice, the highest offices in two out of the three organs of the
State, ie. the Executive and the Judiciary respectively, there is no justifizble reason as to
why the Prime Minister should be the only person who cannot be remaved, Further,
proposed Article 43{3) corresponds to Article 42{4) under the Canstitution as it stands,
thereby continuing to require that “The President shall appoint as Prime Minister, the
Member of Parliament wha, in the President's opitdon, is likely to command the
confidence of Parliament”, The appointing suthority of the Prime Minister and the
aualification to hold such office being thus articulated, it is only correet that the aut nority
for remaving the Prime Minister be also articulated In an unambiguous manner, Even
though the provisions of the interpretation Ordinance, No.21 of 1901 as amended does
not apply to the interpretation of Constitutions, the power of the President to both
appoint and remove the Prime Minister is consonant with section 14(f) of the Ordinance
which states that "for the purpose of conferring power to dismiss, suspend, or reinstate
any officer, it shall be deemed to have been and be sufficient to confer power to appoint
him". Further, this amendment brings about an impartant check on the Legislature by the
Executive as it shouid be in a heaithy democracy, and thus enhances the Sovereignty of
the People, Far from impinpging thereon,

Proposed Article 48 also restores the pre-Nineteenth Amendment status, with regard
to the continuation of the Cabinet of Ministers, even after the dissalution of Parllament.
There |s no question that this should be the case, particularly, in view of the ahservations
of Wsnasundera 1 In the dizsenting Judgment in Be the Thimeanth Amendmsnt
Oetermination {1987} 2 SrLR 312 2t 241, re-affirmed in the 5C S0 Nos 4 19/20
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210.

"It is quite clear that the obove provisians that the Cobinet of Ministers of
which the President is @ companent 15 an integral part of the mechanism
of Government ond the distribution sf the Execulive power ond any
attempt to by-pass it and exercise Executive powers without the valve and
conduit of the Cobinet would be contrary to the fundomental mechanism
and design of the Constitution, it could even be said that the exercise af
Executive power by the President is subject to this condition..The
provisions of the Canstitution amply indicate that there connot be o
Gowvernment without o Cabinet. The Cabinet continues to function even
during the Interregnum after Porlioment is dissolved, wunti! o new

Parfiament 15 surmmoned,”

However, by the proposed Article 48, the additional reguirermnent under the Mineteanth
Amendment, that the Cabinet of Ministers which continues to function after the
dissoluticn of Parliament shall comply with the criteria set out by the Commissioner of
Elections and not cause any undue influence on the General Election is sought to be
removed. However, the prohibition on the Cabinet of Ministers nor indeed anyone in
power from unduly influencing an election is already captured in other parts of the
Constitution and by law. For instances, under Article 1048(4)[a), the Election Commission
has the power during the periad of an election, to prohihit the use of any movable or
irnmaovable property belonging to the State or 2ny public corporation for the purposes of
promoting or preventing the election of any candidate or any political party or
independent group contesting at such election. Likewise, by virtue of the offences
created by the Parliamentary Elections Act, No.01 of 1981 in relation to undue influence
on elections held thereunder, there are sufficient saleguards Lo provenl any person,
including Members of the Cabinet of Minlsters from exerting such influence, Further,

withoul corresponding provisions clarifying what & mean! by “criteria el out by the
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Cammissioner of Elections”, not least because the Commissioner of Electigne & nat an

office that exists any longer and has been replaced by the Election Commissian and the
retention of this requirement gives rise to ambiguity. Furthermiore, the requiremaent for
the President to act “on the advice of the Prime Minister” in appointing a Minister of the
Cabinet of Ministers during the period intervening between the dissalution of Parliament
and the conclusion of the General Election s alsa not essential and carries little or no
consequence, certalinly none which impinge on entrenched provisions. Certainly, no
binding effect emanates from the inclusion of such phrase, as more fully explained in

forepoing submissions.

The anly difference between propesed Article 50 and the pravisions of Article 49 as they
stand with regard to the appaintment of Deputy Ministers I the requirement for the
President to act "on the advice af the Prime Minister” which is SOUEhL ta be removed. As
evident, this phrase has been consistently removed in the case of ail appointments made
under this Chapter, Therefore, for reasons articulated above, this does not attraet the

application of Article 83,

Chapter Vill as proposed by this Bill also repeals Article 51, under which EXPress provision
was made by the Nineteenth Amendment ta the Constitution far the appaintment of the
secretary to the Prime Minister. However, this is not a matter which results in ar
inconrcistency with any entrenched pravisions. Further. the office of the Secretary to the
Prime Minister is not a post which specially features in any other provisions of the
Lonstitution and was not even amaong the offices and institutions, such as the office of
the Secretary 1o the President, which the Nineteenth Amendment thought fit to

specifically exclude from being deemed departments of Government as per Article 52(4).

However, by the propesed committee stage amendments, provisians on the Secretary to
the Prime Minister as introduced by the Mineteenth Amendment to the Constitution are

sought 1o be retained,
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213.

214

Insofar a5 proposed Article 52 is concerned, sub-articles (1], (2) and (3) of the current
Article 52 remain unchanged. The first substantial amendment is the restoration of sub-
articles (4], [5) and (6) as was the case prior to the Nineteenth Amendment to the
Constitution, thereby Including provisions on filling a vacaney when the Secretary to a
Ministry ceases to hold office. Re-introducing provisions to cater 1o Secretaries ta
Ministries ceasing to hold office is by no means an infringement of any entrenched
provision, but rather a matter of procedure which enly seeks to address a lacunae and
bring in more clarity. The secand substantial amendment is that, as per proposed sub-
article (7] which replaces sub-article (4] of Article 52 as it stands at present, the office of
the Secretary to the President, the office of the Auditor Gereral the Human Righits
Commission of Sei Lanka, the Commission to investigate Allegations of Bribery and
Corruption, Finance Commission and Delimitation Commission are excluded fram being
odeemed at departments of Government, whilst the National Audit Offica is specitically
imcluded. These variations in what offices and institutions are and are not deemed to be
departments of Government is consequential 1o the propoted abolition of the
Constitutional Council and other Commissions. It is a reversion to the position as it was
prior to the Nineteenth Amendment, except that there is a reference to the National
Audit Office Instead of the department of the Auditor General. This is reflective of the
orevailing greund reality, le. the Auditor Generzal's Department having been abolished and
repiaced by the National Audit Office as per the National Audit Act, No.19 of 2018,
However, neither of these amendments attract the aoplication of Article 83,

It is respectfully submitted that insofar as the overall Impact of the aforesaid Clauses of
the Bill which touch upon the powers of the President and the Cabinet of Ministers are
concerned, there can be no allegation that such provisions give-unfettered powers to the
Executive and are, therefore, inconsistent with the Sovereignty of the Peaple. This is
primarily bacause Your Lordships have recognized that whzt the Prasident exercises ge

Executive power is ultimately 2 reflection of the Soverelgnty of the Feopla.
106
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215.

Amendment to the Constitution, it was cbserved!

“Mr. HL de Siva P.C submitted and correctly so, thot the twa
Constitutions of 5 Lonko of 1972 and 1578 are unique in proclaiming that
savereignty is in the Peaple and specifically eloborating the content of such
sovereignly, whilst in most Constitutions the term “soversignty” is used

only as descriptive of the power of the State...

The powers of government gre separated at in most Canstitutians, but
unigue to our Constitution Is the elaharation in Article 4fa), (b} and (c}
which specifies that each argon of government sholl exercise the pawer of
the Pepple attiibuted to that argan. Temake this point dlearer, it should be
noted thot sub-parcgraphs (o), (k) and (2] not only state that the legislative
power is exercised by Parfiament; executive power is exercised by the
President and Judicie! power by Parliament through Courts, but also
specificolly state In eoch sub parograph that the legisiotive pawer “af the
people” shall be exercised by Porliament: the executive power “of the
people” shall ke exercised by the President ond judicial power "of the
people” shall be exercised by Parliament through the Courts, This speaific
reference to the power of the People in eoch sub parogroph which rélotes
to the three orgons of government demanstrates that the power remains
and continues to be repased in the People who are sovereign, and jts
exercise by the particular ergan of government being its custodian for the

time being, is for the People.

Special Determination SCS0 Nos.11-40/2002 re the Bill titled the Nineteenth

1
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217,

-

05 OCT 2020 -

L

Therefore, executive power should not be identified with the President and
persanalized and shouwld be identified ot oil times as the power of the
People... Viewed from this perspective it would be @ misnomer to describe
such powers in the Constitution as “weppons” in the hands of the particulor

argan of government.”

In the Special Determination SC.50 Mos 4-19/2015 re the Bill titied the Ninsteenth
Amendment to the Constitution, part of the aforesaid dicta was cited and relied upan by
Your Lordships, Therefare, time and time again, the Prasident has been considered as the
agent of the People in the realm of Executive power and it is the erosion, as opposed to
the enhancement, of Executive power which has been determined to be 2 violation af the
entrenched provisions in Article 3 of the Canstitution. Hence, it is respectfully submitted
that the Clauses in this Bill which reinstate or reinforce the powers of the President In line
with the position as it stood prior 1o the Nineteenth Amendment in 2015 should be
viewed from that perspective, le. not merely as a strengthening of the power of the
President, bul as a strengthening of the Execulive power of the People gxerciging their
Sovereignty through him. Since the President is not the sole repository of Executive power
as determined by Your Lordships in SC.50 Nos.4-19/2015, it tollows then that powers
cenferred on the Cabinet of Ministers, which is also part of the Executive, should also be

subject to the same logic,

Accordingly, Clause 7 of the Bill which deals with provisions relating to bath
manitestations of the Executive, le. the President and the Cabinet of Ministers do not
attract the application of Article 83 of the Constitution. It is alsc respectfully reitersted
that, since the provisions of these Clauses are those which were amended by the
Nineteenth Amendment to the Constitution in 2015 without resort to a Referendum, any
attempt to revert to the stofus quo onles as Intended by the oroposed Twentieth
Amendment should not attract a Refarendum either, as per the yardstick set out by Your
Lordehips In the Specisl Determination In SCSD 8/2000 ro the Bil sitled Seventeanth
Amendment to the Constitution.
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218. It is also submitted that Article 53 in Clause 7 is proposed ta be amended at committee

stage by adding reference (e the affirmatian in the Seventh Schedule to the Constitution.

Clauses & to 12 of the Bill = Amendment to Articles 54, 56,57,61A and 61F of the Canstitution

Pubdlic Service Commission

Clause 8 of the Bill

219, This clause seeks to amend Article 54 of the Constitution, relating to the Public Service
Commission, by deleting the requirement that sppointment of members to the Public
Service Commission by the President should be on the recommendation of the

Constitutional Council

120.  Inthe proposed Committee Stage amendment:
the requirement of a minimum of number of members has been included.
- The maximum number of members remains as nine.
- the fact that the President’s power of appointment is subject to Article 414 has
been expressly stated)

421 With regard to the clause as it stands without the proposed amendments amendment,
it is submitted as follows:

a. In terms of the proposed draft, the Public Service Commission is Included In
Schedule | of Chapter VIIA of the Constitition and the President is now required
Lo seek the observations of the Parliamentary Council prior to the appolntment of

the members of the Public Service Commiesian:
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222,

£23.

b Thus, the appointment cannot be made on an arbitrary basis. and will have to be

carniec out in keeping with the principles of public trust reposed on the President:

g The Constitutional implications of aboiishing the Constitutional Council and
replacing it with the Parliamentary Council has been fully considered slsewhere in

these written submissions and are reiterated:

d. The Public Service Commission, remains an Independent Commission with a

Constitutional function and is subject to review by the apex court of the Country.

e, Therefore, this change has no detrimental impact on the independence and
integrity of the Public Service Commission and carnot be construad a¢ dimin ishing

the rule of law or the egual protection of the law.

In the circumstances, it is submitted that this clause c2nnot be considered as having an
impact on the sovereignty of the people or any of the entrenched provisions of the
Constitution. Accordingly, it does not attract the requirement of a refererdum under
Article 83 of the Constitution.

By expressly referring to Article 41A, the proposed Committes Stage amendment
eliminates any form of doubt that the appointments under reference would be subject
to the Parllamentary Council framewark,

fd



Clauses 9 & 10 of the Bill

224,

225,

28,

227,

These clauses amend Articles 56 and 57 of the Constitution, relgting te delegation by the
Public Service Commission of its powers of appaintment, promotian, transfer, disciplinary
control and dismissal of Public Officers, Articles 56 and 57 relate to delegation by the
Public Service Commissien of its powers and functions to 3 Commiittee public officer

respectivaly,

By the proposed Committee Stage amendments, both these clauses have been deleted
and therefore Articles 56 and 57 will be retained, without any amendment,

Hawever, the Implications of the proposed amendment will be considered below,

As the Article now stands, the cotegories of public officers, In respect of whom the
Commission may delegate its powers to Cammittees, is decided by the Public Service
Commission itself, This provision was introduced by the Seventeenth Amendment ta the
Constitution but Section 9 of the Fighteenth Amendment amended same by vesting upon
the Cabinet of Ministers, the power to determine the categories of public officers in
respect ol whom such delegations may be made. The Ninetesnth Amendment ta the
Constitution, reverted to the position as was In the Seventeenth Amendment. The
proposed draft, now seeks to reintroduce the scheme in the Eighteenth Amendment,
whereby the Cabinet of Ministers decide an the cotegories of officers in respect of
whom the Public Service Commission can delegate its powers either to a Committes or
a Public Officer.

Im
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228.

In this regard it Is respectfully submitted as follows:

b.

B

The identical provision was part of the Eighteenth Amendment to the
Constitution, which was net found by Your Lordships’ Court to trigger the
requirement of a referendum in terms of Article 83. Therefore, this provision has
previously passed the test of Constitutionality;

In any event, as the Constitution now stands, in terms af Article 55(1) of the
Constitution, matters of pelicy will be determined by the Cabinet of Ministers and
the, instant amendment, giving the Cabinet of Ministers the power to identify
categories of officers, Is also a matter of policy and is therefore ne more tham an

extension/expansion of the powers exarcised by the Cabinet under Article 55(1);

Your Lordships’ Court has held that a decision of policy would be based on
general considerations. Thus, in the case of Abhaya Thilaksirl v Tara de Mel (SCFR
367/2005- 5C Minutes 19.10.2008), Your Lordships’ Court reiterated the position
that ‘e decision of policy is one where the autharity has to drow on general
considerations of social, economic or ethicol kind in deciding an issue, where the
decision is likely to affect @ range of groups and interest’.

in this instance to power exercised by the Cabinet would be based on general
consideration. Accordingly,

as the nature of the power given to the Cabinet of Ministers remains in the realm
of palicy, any argument that the power of the Public Service Commission has been

eroded, would therefore be misplaced:
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f. providing the Public Service Commission with clear puidelines on delegation,
would enhance efficient functioning of the Public Service Commission, particukary
in view of the proposed framework where all public officers including officers of

arl Lanka Police and the Sri Lanka Audit Service are brought within its purview;

A in the circumstances, this change has no detrimental impact anthe independence
and integrity of the Public Service Commission and cannot be construed as
diminishing the rule of law or the equal protection of the law.

229.  In view of the faregeing, this clause cannat be considered as having an impact on the
sovergignty of the peaple or any of the entrenched provisions of the Constitution,
Therefare, it does not attract the requirement of a referendum under Article 83 af the

Constitution.

23, In view of the proposed Committee Stage amendments, the decision on the catepories
of public officers for the purposes of delegation, will remain with the Public Service

Commission,

Clause 11 of BIll

231 This clause seeks to amend Article B1A af the Constitution, By delating the reference to
Article 53 of the Constitution, Thus, the Public Service Commission, stands removed from
the pale of review by the Administrative Appeals Tribunal, established under the said

Article.

232 In the proposed Committee Stage amendment, clause 11 as It now stands fs deleted.
Therefore, the decisions of the Public Service Commission, will continue to be subject

to review by the Administrative Appeals Tribunal. A new dlause 11 has been introduced
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233,

234,

amending Article 61D of the Constitution, whereby a reference to the ocath and
affirmation under the Seventh Schedule has been added to Art 61D.

However, clause 11 as it presently stands, will be fully considered below.

In this regard it is submitted as follows:

a. The dedisions of the Public Service Commission remain subject to review under
Article 126 of the Constitution, It is common place for the decisions of the Public
Service Commission to be challenged before the Supreme Court and therefore the
decisions of the Public Service Commission will continue to be subject to rigorous

seruting and judicial review;

h. It is also to be noted that the zppeal from a decision of the Pubiic Service
Cemmitsion to the Administrative Appeais Tribunzl did give rise to several
ambiguities. For Instance. whilst the decision of the Publlc Service Commission
could not be reviewed by any court other than the Supreme Court, the
constitutional ouster in Article 61A did not apply to the Administrative Appeals
Tribunal, Therefore, a decision of the Public Service Commission could be
challenged before the Administrative Appeals Tribunal and if the Administrative
Appeals Tribunal held against the applicant, that decision could be challenged
befare the Court of Appeal As guster clauses are applied strictly, the Court of
Appeal would entertain such applications in the exercise of its writ jurisdiction
Therefore, the decision of the Public Service Commission would be indirectly
reviewed by the Court of Appeal, Thus, 2 type of review that the Constitution had
directly prohibited, was taking place Indirectly, Further, the multiple layers of

review, form the Administrative Appeals Tribunal, to the Court of Appeal and

finaily to the Supreme Court gives rise ta lang delay in the administrative functions
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B Hence, streamlining the process and subjecting the decisions of the Public Service
Commission to a single point of review, under Article 126 of the Constitution, |s
therefore a step in the process of achieving administrative efficacy, consistency

and uniformity in the process of review;

C. Therefore, removing the Public Service Commission from the purview of the
Administrative Appeals Tribunal, has no negative impact an the rule of law or

equal protection of the law:;

235 In the circumstances, it is submitted that this clause cannot be considered as having an
impact on the sovereignty of the people or any of the entrenched provisions af the
Constitution. Accordingly, it does not attract the requirement of a referendum under

Article 83 of the Constitution

236. By the proposed Committee Stage amendment, the Public Sarvice Commission will
continue to be within the purview of the Administrative Appeals Tribunal, and
therefore, any perception of violation of the Constitution, by clause 11 can no lenger be
entertained.

Clause 13

<37, Proposed Article 61E repeals firstly, the requirement to have the appointment of the
Attorney General and the Inspector-General of Police "subject to be approval of the

Constitutional Council” and secondiy, the age of retirement jn the caze of hath these
offices which was sixty years.
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238.

439,

240,

in the proposed Committee Stage amendment, clause 12 Is amended to provide that
the Inspector General of Police and the Attorney General will be appointed by the
President subject to Article 414,

However, Clause 12 of the Bill as it presently stands is fully considered below;

The first amendment under this Clause makes a consequential amendment in view of
the provisions of Clause & whereby the Constitutional Council has been replaced with
the Parliamentary Council as was the case prior to the Nineteenth Amendment to the
Constitution. Although the Petitioners allege that this amendment would adversely affect
the independence of the office of the Attorney General and the Inspector-General of
Police, Yaur Lordships may be pleased to see that, when read with progosed Article
41411} under the said Clause 6, the President is required to seek the observations of the
Farliamentary Council with regard to the appointment of the Attormey General, Further,
this was the very position at the time the Eighteenth Amendment to the Constitution
Bill was challenged on similar grounds, ie. when the Constitutional Council established
under the Seventeenth Amendment was sought to be replaced with the Parliamentary
Councll. However, in Special Determination in SCSD. Mo.01/2010 re the Bill titled
Eighteenth Amendment to the Constitution, a five-judge Rench of Your Lordships’ Court
did not strike down 2 similar provision on the basis of s inconsistency with any
entrenched provision of the Censtitution. Furtharmore, the implications of Clause 6 under
which inter olig the Constitutional Council stands replaced, including its bearing on
appointments made by the President, is already addressed in foregoing submissions
which deal specifically with that provision and such subsmissions, |t cannot be over-
emphasized that allegations based on surmisé and the mere possibility of arbitrary
pxercise of discration by'the Presigent in matters such as thess are pob sgfficient fo aliracl

the application of Article B3,
116

19



241

2417,

243,

Secondly, the appointment of the Inspector General of Police is sought to be vested with
the Cabinet of Ministers and therefore such appointment is amenable 1o judicial review
of Your Lordships' Court.

Thirdly, with regard to the removal of the reference to the age of retirement of the
Attorney General and the Inspector-General of Police, it is respectfully submitted that,
both being public officers, the retirement age of sixty years is applicable to them whather
ar not it is recognized by the Constitution, Further, the removal of persons holding either
of these offices Is also gaverned by & separate and special law which remains in force, le.
Removal of Officers (Procedure) Act, No.5 of 2002, Therefore, the reference to the

retirement age as presently contained in Article 61E{2) is superfluous.

Proposed Article 61F is different fram the exizting provislons only insofar a5 the
references to "z police officer appainted by the National Police Commiszion” and "3
member of the Sri Lanka State Audit Service” are sought to be removed from the meaning
of "public officer” for purposes of Chapter IX only, Since the Public Service Commission is
being restored with powers of appointment, promaotion, transfer, disciplinary control and
dismizsal of police officers and officers of the Sri Lanka State Audit Service as per the Bill,
this amendment is only a consequentia: amendment and does not give rise 1o any

constitutional Issue,
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Clause 13 - Amendmant to Article 65 of the Constitution - Secretary General of Parliament

244, This Clause seeks to amend Article 65 of the Constitution by removing the reference to
the approval of the Constitutional Council with regard to the appaintment of the
secretary General of Parliament, as well as acting appointments made ta such office, The
foregaing submissions in respect of the appointment of the Attorney General and the
Inspector General of Police are reiterated In this instance as well and, therefore, no
matter of 2 constitutional nature infringing on entrenched provisions arises from such

amendment,

445, However, by the proposed cormmittes stage amendments [t has heen expressly state that
the powers of the Prezident to make appointments to the office of Secrotary Genersl of

Parllament, is subject to Article 41A of the Constitution,

Clause 14 of the Bill - Repeal and replacement of Article 70({1) - Dissolution of Parliament

246, This clause seeks to restora the powers of the President to dissolve Parllament which
prevailed prior to the enactment of the Nineteenth Amendment to the Constitution

247, The Nineteenth Amendment to the Constitution sought to restrict the power of the

President to dissofve Parliament to only two specified instances:

a, upon the expiration of 3 period of not less than four years and six months from

the date appointed for s first meeting
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448,

2449,

450,

b Upon receipt of a resolution passed by not less than two thirds of the whole
number of Members of Parliament (including those not present] requesting

dissaiution,

However, the proposed amendment to the Constitution provides far the President to

Hissalve Parliament:

a. Upon the expiration of one year from the date of the General Election held

consequent upon a dissolution of Parliament by the President;

b, Upon a resalution by Parliament requesting the President to dissolve Parllament;
and
[ if Parliament rejects two consecutive Appropriation Bills,

It was contended on behalf of the Petitioners that this proposed amendment to Article
70{1) of the Constitution, |s Inconsistent with Article 3 read with Artictes (b} and 4le) of
the Constitution in as much as it enables the President to arbitrarily dissolve Parlfament
upen the expiry of one year, notwithstanding the fact that the sovereign people through
the exercise of their franchise had elected members to Parliament to serve for a period

ot 5 years,

The Petitioners allege that the President could misuse this power to ensure that the
political composition of the Parliament accords ta the satisfaction of the President by
dissolving a Parllament which camprises of & majority al members who do not belong to
the President’s political party by having frequent elections.
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251,

The Petitioners allege that this amendment prejudicially impacts upon the sovereignty of
the People, who in the exercise of their franchise elect representatives to Parliament o

serve for a period of five years and exercise the People's legisiative pOWEr,

It Is respectfully submitted that the Petitioners' aforesaid contention Is entirely baseless

and unfounded for the following reasons:

a The power 1o dissolve Parfiament is an Important check on the legislature

provided for under the Constitutian;

b The power of dissolution of Parllament is a component of the executive power of

the People attributed to the President;

C The power to dissolve Parliament must be exercised n trust for the People and

not to tame or vanguish Parliament;

d. The President elected under the Constitution is expected to act above partisan
party politics;
2 The need to reduce the period within which the President can dissolve Parliament

from tour and a half vears to one year is necessary to ensure the elficacy of the

check on Parllament;

£ A dissolution of Parliament would enhance the sovereignty of the People by

enahling them lo exercise their franchise.
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f{a) The power to dissolve Parliament is an important check on the legislature provided for
under the Constitution

233.  In Re Nineteenth Amendment to the Constitution [2002] 3 SLR 85 at page 98, seven

judges of Your Lordship’s Court observed as tollows:

"It necessanily follows thot the bolonce that has been struck between the
three organs of government In relation to the power that is attributed to

each such orgon, has te be preserved if the Constitution itself is to be

sustained.

This balonce of power between the three orgons of government, as in the
case of other Constitutions bosed on a separation of power is sustoined
by certain checks whereby power is ottributed to one orgon of
gowvernment in relation to another. The dissolution of Parliament and
impeachment of the President are some of these powers which constitute
the checks incorporated In our Constitution. Interestingly, these powers
are found in chapters that contain provisions relating to the particular
organ of government subject to the check. Thus, provision for
mmpeachment of the President 15 found /n Arbicle 38 (2) contained Jn
Chapter Vil titled 'The Executive, President of the Republic”, Similarly, the
dissolution of Parliement is found in Articie 70 {1), which is contained in
Chapter X/ titled, ‘The Legisioture, Procedure and Powers.”. [emphosis
oaded)

121



(b)

254,

observed as follows:

"It Is clear that according to the fromework of our Constitution, the power
of dissolution of Parigment is attributed to the President, as a check to
sustoin and preserve the bolonce of power that s struck by the
Constitution. This power attributed to the President in brood terms in
Article 70 (1) is subject in its exercise ta specifically defined situations as set
out in prowisas (g) to {c) referred to above. Fven in these situations, the fngl

say In the matter of dissolution remains with the President.

The only instance in which dissolulion is mandetory, i5 contained in provisa
(d), in terms af which, if the Approgpriation Bill {the Budget) hos been
rejected by Parliament and the President hae not dissaived Parfiament,
when the next Appropriation Bill Is also rejected the President shall
dissalve Parliament, This Is & situation of o tola! breokdown af the
gavernment machinery, tnere being no money vated by Parligment for the
government to function. In such on event dissalution is essential and the
Conslitution removes the discretion ving in the Fresident by requiring o
dissolution. As the Constitution mow stands this is the only instance where
Parliament could enforce o dissolution by the Erecident prd that too
thraugh- the abligue means of rejecting the Appropriotion B twice. This
demonitrates the manner in which the Constifution hee erafully

delinegted the power of dissalution & Padfament, The Peaple in wharm

The power to dissolve Parllament is a component of the executive power of the People
attributed to the President by the Constitution

I Re. Nineteenth Amendment to the Constitution at page 101 Your Lordship’s Court
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255.

fe}

456,

257,

sovereignty is reposed have entrusted the organs of government, being the
custodions of the exercise of the power, as delineated in the Constitution,
It is in this cortext that we arrived ot the conclusion that any tronsfer,
relinquishment or removol of o power attributed o an orgon of
government would be inconsistent with Article 3 regd with Article 4 of the

Constitution.”™

AL page 103 of that Determination, Your Lordship’s court further observed:

“We have stated clearly, on the basis of a comprehensive process of
regseming, that the disselution of Parllament s o component of the
executive power of the People, attributed to the President, to he exercised
in trust for the People and that it cannot be alienated in the sense of being
transferred, relinquished or removed from where it fes in terms of Articie

7O (1) of the Constitution, ™

The power to dissolve Parliament must be exercised in trust for the People and not to
tame or vanquish Parliament

It was contended by the Petitioners that the mandate received from the People by
Members of Parllament, who exercise the |egislative power of the People in terms of
Article 4ia) of the Censtitution, is distinct from the mandate given by the People to the
President of the Republic, who exercises the executive power of the People in terms of

Article 4ib) of the Constitution.

Accordingly, the Petitioners argued that it would be inconsistent with the soversignty of
the People, if the President, whao is not elecied to exercise legislative power, is permitted
to prematurely dissolve Parfiament before the expiry of the term for which Parliament
had been elected by the Praople.
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258, Intact, the late Mr.H.L. De Silva P.C. In his submission befare Your Lardship's Court in Re.
Nineteenth Amendment to the Constitution sought to categorice checks such as the
power to dissolve Parliament as “weapons” placed in the hands of each organ of

government

259. However, rejecting the aforesaid contention, Your Lordship’s Court in Re. Nineteenth
Amendment to the Constitution at page 98 chserved:

“Sovereignty as pointed out above, continues to be reposed in the People
and organs of government are only custodions for the time being, that
exercise the powsr for the Peaple. Sovereignty is thus o continuing reality

reposed in the People.

Thersfore, gxeculive power should not be identified with the Precident and
personplised and showd be identified ot all times as the pawer of the
People. ............. It should be seen at all times os the power of the People,
Viewed from this perspective it would be o misnomer to describe such
powers in the Constitution as “weapons" in the hands af the particular
organ of government. These checks hove not Been included in the
Constitution to resolve conjlicts that may arise between the custodions of
pawer of, for one Lo lome and venguish the other. Such use of the power
which constitutes a check, wouid be plainly an obuse of power totally

antithetic to the fine bolonce that hos been struck by the Constitulion.

The pawer that constitutes @ check; ottributed 1o ane organ of government
in rélation to anothey, has (o be seen at all times ond exercised, whers
necessary. in trust for the People. This fs nol o nove! concent. The besic
premise af Publlc Lowe is thot power [t held in trust,

124



260

261.

262,

(d)

263,

At page 100 of the said determination, Your Lordship's Court further observed:

“To sum up the analysis of the balance of power and the checks containad
in the Constitution to sustain such balance, we would state that the power
of dissolution of Parliament and the process of impeschment being some
of the checks put in plece, should be exercised, where necessary, in trust
far the People anly 1o preserve the sovereignty of the Peaple, and to make
it meaningful, effective and heneficiol to the People. ™

Therefore, as correctly ohserved by Your Lordship’s Court above, the power ol the
President to dissolve Parliament is an impertant check on the legislature provided for In
the Constitution to be exarcised in trust for the People to preserve the soverelgnty of the

Feopie,

Therefore, the proposed clause only enhances the sovergignty of the people by providing
for an effective check on the legislature, necessary to maintain the balance of power

between the organs of government under the dactrine of se paration of powers,

The President elected under the Constitution is expected to act above partisan party
politics

Your Lordship’s Court in Re. Nineteenth Amendment to the Constitution at page 98
observed at page 102 as follows:

“Article 4{b] of the Constitution provides that the sxecutive power of the
Peopie shall be ekerciced by the President af the Republic clected by
Peaple. Thus; upon election the Incumbent becomes the “President of the
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165,

266

Republic', whe In terms of Article 30 (1) is "the Head of the State, the Head
af the Executive and of the Government, and the Commonder-in-Chief of
the Armed Forces.” The power attributed to such an office cannot possibly
be different, dependent on the obsence of membership of o political party
ar group. The Constitution concefves of o President, wha is the "Heod of the
State” ond who would stand above party politics...... the Conshitution is
the "Supreme Low" of Sri Lonke and should not be seen anly from the
perspective of such considerations that arise in the mament, bul os a bogy

of lew, which we could uphold aceording to the poth thot we have taken.”

The need to reduce the period within which the President can dissolve Parliament from
four and a half years to one year is necessary to ensure the efficacy of the check on

Parliament

Plurciant to the ensctment of the Nineteenth Amendment to the Constitution, the
President cannot dissolve Parflament unless upon the expiration of a period of not less
than four years and six months from the date appainted for its first meeting: The duration

of Parliament in terms of Articte 62(2) of the Constitution is now five years,

Therefore, the check placed in the hands of the President vis-a-vis the Legislature has
become meaningless and this was evident from the facts which gave rise 1o 50 [F/R}
351/2018 |Dissolution Casel. It Is far this reason that it has been sought to revert to the

otfiginal text of Article 70{1).

The systems of checks and balances are thus necessary to ensure that each organ of
povernment maintains the balance of power that has been struck between them under
the Constitution, which is vital if the Constitution itself i< o be sustained.
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267.

168,

In Re. Nineteenth Amendment, at page 105 of the Determination, Your Lordship's Court

ohserved:

“Article 70 (1] (@) is intended to provide for such o situation jn terms af
which during the first veor after o Generol Election held pursuant to a
dissolution of Parligment by the President, Porliament could be dissolved
anly if there is o resolution requesting such dissolution. Thus, in effect
during this perind the matter of deciding an the dissolution of Parlioment
becamnes @ responsibility shared by the President with Parfiament. There is
ne olienation of the power of dissolution attributed ta the President, Any
extension of this period of one year may be seen as a reduction or as
contended by Mr. H, L. de Silvo an erosion of that power. However, we
are of the view that on an examingtion of the relevant provisians in the
different contexts in which they hove to operate, thaot every extension af
such period would not emeunt to an alienation, refinguishment or removal
of thot power. That would depend on the period for which it is extended. if
the period is too long, it may be contended that thereby the power of
dissalution attributed to the President to operote os o check to sustain
the balance of power, as noted above, is by o side wind, as it were,
denuded of its efficacy.” (emphasis odded)

A dissolution of Parliament would enhance the sovereignty of the People by enabling
them to exercise their franchise

It is respectfully submitted that in terms of Article 3, Sovereignty is In Lhe People and is
imalienable. Sovergignty includes the powers of Government, franchise and fundamenta!
Fights.
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270,

271

&1k

273,

274,

In the Special Determination on the Third Amendment to the Constitution, Your
Lardship's Court affirmatively held that the "election symbolises the Soversignty af the
Pepple” and “Election by the People connotes acknowledgement of the Sovereignty of the
Peaple. it Is the only ground of democratic legitimoey.”

It is respectfully submitted that when the President dissolves Parliament in the manner
provided 1 Article 70(1), he does soin trust for the People in the exercise of the éxecutive
power of the People,

The people are then given another opportunity to elect new representatives to

Parliament pursuant to another General Election through the exercise of their franchise.

in those clreurmstances, this dause Is aimed at enhancing the franchise of the People as
guaranteed under Articies 3 and 4{e}, in that i1 aims ta ensure that the wiil of tne Peopie

iz secured and respected.

Therefore, this Clause maintains the important safeguard of checks and balances that
previously existed by continuing to repose the power to dissolve Parliament in the
President but in a more efficacious and effective manner. Accordingly, this clause would

not attract the provisions conptainad in Article B3 of the Constitution

Without prejudice to the above, the attention of Your Lordship’s Court is also drawn to
the proposed amendment to be moved by the Government at the Committee Stage of
the Rill in relation to this clause, where the period of "one year” within which a President
can dissolve Parliament is to be extended to a period of “two and a half years”, which is

upen one half of the period of Parliament as stated in Article 62{2) of the Constitution.
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275, In Re Nineteenth Amendment [2002] 2 SLR 85 at page 106, Your Lordship's Court

ohserved as follows:

"We are of the view that if Clauses 4 and 5 of the Bill, dealt with in the
preceding portion of this determination are removed and replaced with o
clear amendment ta provise fa) of Article 70 (1), whereby the period of one
vear referred to therein is extended to a period to be specified not
exceeding three years (being one half of the period of Parliament as stoted
in Article 82 {2 )] that would nat ameunt to an alienation, relinguishment
or removal of the executive power attributed to the President. The
inconsistency with Articte 3 reod with Article 4 (b] would thereby cease.”

276, Inthese circumstances, it is respectfully submitted that even the proposed amendment
to this clause would not be inconsistent with the privisions of Article 3 read with Articl=
4{b} of the Constitution in as much as the pawer of the President to dissolve Parliament
would be exercizable only after Parliament has completed one half of its 5 year term, as

spelt out under Article 62{2) of the Constitution.

Clause 15 of the Bill - Amendment of Article 78

277, This clause seeks to amend Article 78(1) of the Constitution by reducing the mandatary
time pericd for a Bill to be published in the Gazette prior being placed on the Order Paper
of Parliament from 14 days to 7 days.

Z78. This clause in effect seeks to restore the status quo that existed under the 1978
Constitution prior to the Nineteenth Amendment and therefore cannot be construad as
an amendment which is obnoxious or antithetic to the Constitution,
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473,

280,

281

282.

The Petitioners in SCSD 01/20 and SCSD 06/2020 contend that this amendment seeks to
remave a vested right conferred on the People under the Nineteenth Amendment to be
made aware of a Bl at least 14 days prior to being placed on the Order Paper of
Parliament .and thereby infringes Articles 3, 4(d), 12(1), 27{2){a) and 27{3} of the

Constitution.

However, it is respectfully submitted that the Petitioners’ contention is entirely baseless
in view of the fact that the People's right to be informed of the Bill through its publication
In the Gazette has been retaingd,

It is only the timeframe between the publication of the Bill in the Gazette and the placing
of the Bill on the Order Paper of Parliament, which is as matter of procedurs, that i
sought to be reduced from 14 days to 7 days. The proposed amendment thereby enabies
4 Bill to be placed before Parliament much earlier than before, withoul diluting in anyway
the salutary sateguard of judicial review of the Bill prior to the same being epacted by
Parliament. In this regard it is also relevant to mention that, unlike in the past,
developments in communication technology enables citizens to access proposed Bills
instantanaoushy.

I any event, it is trite law that no person can claim a vested right over procedure, As
observed by Sharvananda J. {as he then was] in Gunotiloke vs. Walker Sons & Co.
Lid 1979(2) NLR 563 al page 571

“No person has g vested right in any course of procedure, ond ke is bound
ta follow such modes of seeking redress os the low may enjoin from time
ta time. When o new remedy Is granted or o defective remedy s rectified
it cannoi be sald thot the rights of ony one are infuriousty offected by the
refarms . . "
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284,

285

It is also respectiully submitted that in terms of Article 3 read with Article a(a) and Article
75 of the Constitution, Parllament shall have power to make faws including laws having
retrospective effect, repeaiing or amending any provision of the Constitution or adding
any provision to the Constitution. In those circumstances, if the Petitioners contention of
“wested rights” of the People over procedure is accepted, then that would constitute a
fetter on the power of Parliament to enact laws ineluding laws amending the Canstitution
and would be inconsistent with Article 2 read with Article 4{a) and Article 75 of the
Constitution,

It is therefore respectfully submitted that Clause 15 of the Bill &5 nat in anyway
inconsistent with Article 3 or with Article 4 or Article 12 of the Constitution,

It has been proposed to delete the amendment to Article 78{3} by way of a2 committee
stage amendment. The sald provision restricted amendments that deviatad from the

merits and principies of a Bill from being moved at the committee stage of Pardiament.

Clause 16 of the Bill - Amendment of Article BS - Submission of Bills defeated by Parliament to
the People by Referendum

286.

This clause seeks to empower the President in his diseretion to submit to the People by
Referendum any Bill, not being a Bill for the repeal or amendment of any provision of the
Constitution or for the repeal or replacement of the Constitution, which has been rejected

oy Parliament,

This clause in effect seeks to restore the status quo that existed under the 1978
Constitution prior to the Ninsteenth Amendment and therafore cannot be construed as
an amendment which is obnoxious or antithetic 1o the Constitution.

|23



288,

288,

230

291

Itis respectfully submitted that this clause enhances the Soversignty of the Feaple in that:

fa) it allows the Sovereign Peaple to exercise their franchise at a Referendum as

contemplated under Article 3 read with Article 4[e) of the Constitution; and

{hi provides for the Savereign People to exercise their fundamentat right to the
freedom of speech and expression guaranteed under Article 1a{1}{a) read with
Article 3 and 4(d) of the Constitution,

{c] To exercise the legisiative power of the peeple directly and not through their

represeniatives,

Itis respectiully submitted that this clause enhances the Sovereignty of the Peapie in that:

[a] it allows the Sovereign People to exercise their franchise st a Referendum as

contemplated under Article 3 read with article 4le) of the Constitutian 1 and
ib) provides for the Sovereign People to exercise their fundamantal right to the
freedom of speech and expression guaranteed under Article 14{1){a) read with

Article 3 and 4(d} of the Constitution.

Accordingly, this clause seeks to provide the People with a right o direcily exercise and
enjoy their sovereignty through s Referendum.

It was however contended by some of the Petitioners that this clause seeks to permit the

President to encroach or interfere with the legistative power of the People which is

Henp)e
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292.

293,

294,

£95.

296,

It is respectfully submitted that the sforesaid contention of the Petitioners |« entirely
flawed and misconceived in that this clause does not seek to allow the President to

exercise the leglisiative power of the People.

Instead, what this clause alms to do is to enable the President ta refer a Bill “which has
been rejected by Parliament” in the exercice of the Pecple's legislative pawer, directly ta
the Sovereign People. The President therefore cannot utilize this clause to refer any Bill
directly to the Feople by Referendum, bypassing Parliament, as was sought to be
suggested by some af the Petitioners,

The President's power to refer a Bill under the propasen clauce therafore s restricted to
Bills, which are not for the amendment or repeal of the Constitution and which have heon

“rejected” or not aporoved by Parliament

The Sovereign People have therefore been affarded an apportunity to directly exercise
their sovereignty through a Referendum In relation to 2 Bill, which their representatives

in Parliament exercising the People's legislative power. has not approved,

et sl
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Clause 17{4) of the Bill - Amendment of Article 91 - Disqualification for Election as a Member

of Parliament

297,

298.

289,

This clause seeks to repeal sub paragraph {xiii] of Article 31(1) {d) of the Constitution,
which currently operates as a disqualification for a person who is & citizen of 5ri Lanka and
who is also a citizen of any other country from being elected as a Member of Pardiament

or ta the affice of President.

Several of the Petitioners contended that with the repeal of the disqualification in Article
91{1Md){xiii}, 2 person wha has pledged allegiance to another Sovereign ar State as 3 dual
citizen would have divided loyalties, if he is permitted to exercise the [egislative power of
the People as a Member of Parliament or the executive power of the People as the
President, of Sl Lanka, The Petitioners further contended thatl in that event, the election
af such persons would undermine the free, sovereign, and independent status of the
Republic of Sri Lanka and thereby infringe Articles 1 and 3 read with Article 4 of the

Constitution.

It is respectfully suomitted that the Petitioners aforesaid contention is entirely flawed for

the Tollowing reasons.

fa) A dual Citlzen Is recognized as 3 citizen of Sri Lanka and enjoys parity of status with

other citizens of 5r Lanka.

{:1] Dual Otizenship is only granted in terms of the Cltizenshio Act, No 18 of 1948 as

amended, to persans of benefit to Sri Lanka

e
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fa)

a0,

304,

{c) The fundamental right to equality and freedom from discriminatory treatment (s
guaranteed to all persons including dual citizens under Article 3 read with Article
12{1) of the Constitution and is an integral component of the inalienahle
Soverelgnly of the People, which must be respected, secured and advanced by all

organs of government.

{d) This clause enhances the Franchise of the Pepople puarantead o every Citizen
under Article 3 and 4(e) of the Constitution,

Based on above reasons enumerated morefully below, it is respectfully submitted that

this Clauze of the Bill does not attract 2 Referendum.

Dual Citizenship Is only granted in terms of the Citirenship Act, No.18 of 1248 as
amendad to persons of benefit to Sri Lanka

A person who is 3 citizen of 5ri Lanka |5 entitled 1o alsa be a citizen of another country
oenly In terms of the provisions contained in the Citizenship Act, No.1B of 1948 a5

amended,

Section 2 of the CGitizenship Act provides as follows:

(2] A person shail be or become entitied to the status of o citizen of 50 Lanka

in one of the following woys only

fal by right of descent as provided by this Act;
(&) by virtue of reglstrolion as provided by this Act or by ony other Act
authorizing the grant of such stotus by registrotion in any special

cosé of o specified descriphen
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303

5.

(3} Every person whe has possessed of the aforesaid status (s hereinafrer

referred os o "Citizen of Sri Lanka".

Section 3 of the Citizenship Act provides that:

“A cilizen of S Lanka moy, for ony purpase in Sri Lanko, describe his
natignality by the use of the expression "Citizen of 5ri Lanka ",

The right to obtain dual titizenship under our law was intreduced by the Citizenship
(Amendment) Act, No.45 of 1987 by amendirig Section 19 of the Citizenship Act, No. 18 af
1348. Section 19 of the Citizenship Act was thereafter further amended by Citizenship
{Amendment) Act, No. 15 of 1993

The relevant legal provisions that Eovein ne granung of duadl citizenship in 5ri Lanka and
the revacation of such dual titizenship as contained In Section 19 of the Citizenship Mct
&tate as follows:

(2] Any person who ceases, under suhsection (1) of this section ar section
20 ar section 21, to be o citizen of Sri Lanka may ot any tHme thereafter
make opplication te the Minister for o declaration thot such person hos
resumed the status of o citizen of Sri Lanka, natwithstanding the fact that
heis, and continues te be, o citizen of any other country. and the Minister
may make the declorotion for which the application is made if he Is
m@eﬂﬂm&mnkﬂmﬂmﬁﬁ:ﬂnmﬁmuﬂ.muﬂthe
circumstonces of the case, be of benefit to Sri Lanka.
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(3} Any citizen of Sri Lanka may, at any time prior to his ceasing, under
subsection {1} of this section or section 20 ar section 21, ta be a citizen af
5r Lanka, make application to the Minister for o declarotion that such
person retains the status of a citizen of Sri Lanka from and after o dote
to be specified In such declarotion, notwithstanding the foct that he s,
gnd continues to be, from and efter thal dote a citizen of any other
courtry; and the Minister may maoke the declaration ; for which
application is made, if he is sotisfied thot the moking of such declaration,
would, in all the circumstances of the case, be of benefit ta Sri Lanka.

(4] Where a declaration is mode in relation to any person under
subsection (2] or subsection (3}, that person shall, with effect from such
date o5 may be specified in the declorotion again have or continue to
have, as the cose may be, the status of o cititen of S Lanka,
notwithstanding the fact that he is a citizen olso of any other country.

{5) 50 long o5 o decloration under subsectian (2) or subsection (3] is in
force in relation to any persaon, the provisions af this Act shall nat be read
and construed as requiring that persan to renounce the citizenship of any

aother country of which he is o citiren,

(6} The provisions of section 23 and section 24 shall not apply ta any person
in refation te whom o declaration under suhsection (21 ar sphepetinn (3]

has been mode.

(7] The Minister may, at any time, revoke o declaration made under
subsection (2) or subsection {3) if he is satisfled thot the person in
refation to whom such decloretion wos mode has so conducted himself
that his continuance as & citizen of SA Lanke will not be of benefit to 5ri
Lanka.




306,

aor.,

308,

{8) Every person in reiotion to whoem a declaration s made under
subsection (2] or subsection (3) shall pay in the prescribed moanner, a fee

pecarding to the prescribed rotes, in respect of such declaration,

Therefore, in terms of the existing law, dual citizenship is only granted to two calegories

of persons.

{a) Under Section 15(2] of the Citizenship Act to any person whaose citizenship of Sri
Lanka has ceased due to obtaining of citizenship in another country and who

thereafter desires to resume the status of a citizen of Sri Lanka.

(b} Under Section 19{3) of the Citizenship Act 1o any person who is a citizen of Sn
Lanka and who has a desire 10 obtain citizenship in another country, while

retaining hils citizenship of 5ri Lanka.

It is thus a sine qua non for @ person seeking dual citizenship under our faw to have lirst
been a Citizen of Sr Lanka, either by descent or by registration. An alien, who has not

been a Citizen of 5ri Lanka, has no right to obtain dual citizenshio under our law.

It is further abserved that Citizenship Act restricts the power of the Minister to make a
declaration permitting 4 person 1o resume ai retaim the stalus of a Citizen of 3 Lanka

only if he is satisfied that the applicant will be "of benefit to Sri Lanka.”

Therefore, an applicant under Section 18{2) and Section 19(3) of the Citizenship Act would
not be entitled to a declaration unless he has provided sufficient material and justification

to satisfy the Minister that he would be of benefit to Sri Lanka,
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310.

31L

In fact, Section 19{7) of the Citizenship Act empowers the Minister to revoke a declaration
made under Sections 19{2) or 193} # he is satisfied that the persan In relation to.whom
such declaration was made, has so conducted himself that his continuance as a citizen of
Sri Lanka will nat be of benefit to Sri Lanka, Therefore, the law provides sufficient
safeguards to ensure that only persons of benefit to S Lanka will be entitled ta be a

Citizen of 5ri Lanka and also a citizen of any other country.

Therefore, the Petitioners contention that this clause would pave the way for persons
with divided loyaities to govern Sri Lanka to the detriment af its national and economic

security is untenable, given that:

{a) by virtue of the provisions of the Citizentship Act, dual citizens sre persone of
“benefit to 5ri Lanka®”, and if such benefit ceases to exist. their Sri Lankan
citizenship can be revoked and they would then stand disqualified ta be an elector

unger Article B9(a) of the Constitution, and

ib) dual citizens who stand for election as a Member of Farliament or to the affice of
President, must ultimately be elected by the soverelgn People at an election in
the exercise of their franchise. It is therefore the Sovereign People who will
ultimately decide on the suitability of a dual citizen 1o hold elacted office and it
must be assumed that the People will not elect any persen who would endanger

their natlonal or economic security.

1y
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212,

313.

A dual citizen is a Citizen of Sri Lanka and enjoys the status of a Citizen of 51 Lanks

As set above, a dual citizen of 5ri Lanka Is for all intents and purposes of our law 5 2

“Citizen af Sri Lanka™ and is entitled under Section 19{4) af the Citizenship Act to the

“status of a Citizen of 51 Lanka" from the date specified in the declaration made by the

Minister under Section 19{2) ar 19(3) of the Act.

Article 26 of the Constitution which relates to “Citizenship" provides as follows:

{1}

f2l

{3)

(4)

There shall be one status of citizenship known os “the stotus of o citizen of 5
Lanke™,

A citizen of Sri Lanka shall for all purposes be described onty 2s o “cltizan of Sri
Lanka®, whether such persan became entitled to cltizenship by descent or by virtue

of registration in accordance with the low refoting to citizenship,

Na distinction shall be drown between citizens of 5S¢ Lanko for any purpose by
reference to the mode of aequisition of such status, as to whether acquired by
descent or by virtue of registration.

Neo citizen of Sri Lanko sholl be deprived of his status of a citizen of Sri Lanka,
except under and by virtue of the provisions of sections 18, 20, 21 and 22 of the
Citizenship Act :

Provided that the provisions of sections 23 and 24 of that Act sholl ol be
opplicable to & person who became entitled to the status of o citizen of 5 Lanka

by virtue of registration under the provicions of section 11, 12 ¢r 13 of thot Act.
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314,

le)

315.

316,

(5} Every persan whe immediately prior to the commencement of the Constitution wos
o citizen of 5ri Lanka, whether by descent or by virtue of registration in occordance
with any law reloting to citizenship, shall be entitled to the status ond to the rights

of o citizen of Srf Lorka os provided in the preceding provisions of this Article.

{65 The provisions of all existing written laws relating to citizenship and all other
existing written lows wherein reference is mode to citirenship shall be read
subject to the preceding provisions of this Article,

Section 19{4) of the Citizenship Act read with Article 26 of the Constitution makes it
abundantly clear that a person who has obtained dual eitizenship under and in terms of
section 19(2} or Section 19(3) of the Citizenship Act cannot be deprived of their "status
of a Citizen of 5ri Lanka" or discriminated or denied the rights of a “citizen of S¢i Lanks"
unless they cesse to be Citizen of 5ri Lanka subseguentiy In accordance with Sections 19,

20, 21 and 22 of the Citizenship Act.

The State is obliged to respect, secure and advance the Fundamental Right to equality
and freedom from discriminatory treatment

Article 3 read with Article 3{d) of the Canstitution provides that the sovergignty of the
people which inciudes fundamental rights shall be enjoyed and exercised by the people
and that the fundamental rights which are by the constitution declared and recognized
shall be respected, secured and advanced by all argans of government.

Article 27(2){a] of the Constitution provides that the State is pledged to establish i Sri

Lanka a Democratic Society, the oblectives of which Include the full realization of the

fundamental rights and freedoms of all persons.

k)




317.  Article 12 of the Constitution guarantees that

(1) All persons are equal before the law and are entitled to the equal pratection of the
law,

{2} Nao citizen shail be discriminated ogoinst on the grounds af roce, religion, language,
caste, sex, pofitical opinion, place of birth or any one of such grounds.

318 In 5C 50 14-16/2003, "Intellectual Property” Bill, Your Lordship's Court gbserved as

follows:

“Article 12{1} of the Sn Lanka Constitution not anly guortntees equality
before the law, but alse provides for equal protection of the law, it ls well
settied low that just s mueh equals showld not be placed unegqually, af the

same time unequols should not be treated as equals,

Equal pratection meons the nght to equol Iregtment when similor
circumstonces are prevailing oilowing no discrimination between two
persens whe are similarly circomstanced, Simiforly equal protection in
terms of Article 12{1) guorantees protection not omly from the executive
but afse from the legisioture. ...............As it has been decided in o series
of cases In India, the guarantee of equal pratection of the fows s an
injunction issued by the framers of the Legisfature ogainst enactment of
discriminglory laws. Although the legislature has o wide choice in
articuiation of subject matter of its laws, it showld not treat unequals gs

equals and equals gs uneguals, ©

142




319.

320,

221

(d]

321,

It is observed that a citizen of Sri Lanka whio is alse a citizen of another country by virtue
of the provisions of Section 19{2) or 19{3] of the Citizenship Act, (s qualified to be an
elector and exercise his franchise at an election aof the President or Members of
Parliament or at a Referendum in terms of Articles 88 and 89 read with Articles 3 and 4(e)
of the Constitution. However, such person though having the “status of a Citizen of Sri
Lanka” has been disgualified to be elected as a Member of Parliament or ta the office of
President by virtue of Article 91(1){d}ixiil} of the Canstitution.

However, as set out above, Article 26 of the Constitution read with Section 19(4} of the
Citizenship Act, puarantees to every Citizen of Srl Lanka who ks also a citizen of another
country, the “status of a Citizen of Sri Lanka” and therefare forbids 3 distinction fram

being drawn between Citizens of Sri Lanka and dual citizens.

In thiose circumstances, it is respectfully submitted that Clause 1704) of the 8ill enfiances
@nd Adveances the soversignty of the People including their fundamental rights by
removing the disgualification under Article S1(1)dixiii) of the Constitution enabling
equal opportunity for Citizens of Sri Lanka who are alsa Citizen of another country in
terms of the Citizenship Act to stand for election at a General Election and at an election

for the office of President.

This clause enhances the Franchise of the People guaranteed to every Citizen under
Articles 3 and 4{e) of the Constitution

Articie 3 read with Article 4{d} of the Constitution provides that the sovereignty of the
people which includes franchise shall be enjoyed and exercised by the peogle at an
election of the President of the Republic and of the Members of Parllament and at EVery
Referendum by every Citizen who has atlained the age of elghteen years and wha, heing
gualifed to be an elector in terms of the Constitution, ks his name entered in in the

registel ol elecians.
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323,

324.

345,

326.

327.

328,

As stated above, a citizen of 5ri Lanka who is also a eitizen of anather country by virtue of
the provisions of Sections 19(2) or 19(3) of the Citizenship Act, is gualified to be an elector
at an electlon of the President or Members of Parfiament ar al & Referendum in terms of

Articles 88 and 89 of the Constitution.

However, as observed by Your Lordships” Court in 5.C5. D 9-14/98, “Provinclal Councils
Elections (Special Provisions) BIll":

“franchise is not resiricted to merely voting at elections, it Includes
standing for election ond indeed the entire election process from
nomination to poll.”

It s therefore respectiully submitted that by virtue of the disguaiification under Articie
FL{1d)(xlil) of the Constitution, a Citlzen of Srf Lanks wha ks aleo = Litizen of another
Country by virtue of the provisions of the Citizenship Act is précluded From standing for

election as a Member of Parliament or to the office of President,

Article 27(4) of the Constitution provides that the State shail strengthen and broaden the
demacratic structure of government and democratic rights of the People by affording all
possible opportunities to the People to participate at every level in national Iife and in

government,

Article 27(8) of the Constitution provides that the State shall ensure equality of
opportunity to citizens.

Therefare, the effect of clause 17(4) of the Bill is ta provide an opportunity for Citirens of
sri Lanka who are also Chizens of another Country tn stand for election which will

enhance franchise as guaranteed under Articies 3 and &ie) of the Constitistion,
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379, It isfurther submitted that providing an opportunity for Citizens of 5 Lanka who are also
Citizens of another Country by virtue of the Citizenship Act to stand for election at a
General Election or at 2 Presidential efection, would provide the Peaple, in whom

soverelgnty is reposed, a wider choice of candidates to choose from,

330. In 5.C 5. D B/2000, Your Lordship’s Court stated that the choice to elect representatives

is necessary for the exercise of franchise;

“They are, firstly the voters would in terms of the Amendment have o
choice of electing candidates to represent their respective Electorate,
being o choice not provided aos the low stands and which is necessary if
franchise is to have its true meaning as provided in Article 3 reod as 4 {a)
and (e} of the Constitution.”

331,  Fernando ). in Mediwaka and others v. Dayananda Dissanayake and others [2001] 1 5LR
177 at p.211 further held:

“The citizen's right to vote includes the right o freely choose his
representatives, through o genuine election which guarantees the free

expression of the will of the electors: nat fust his own,”

332. InSCS5.D. D1/2010 “Eighteenth Amendment to the Constitution”, Your Lordship's Court
whean considering the remaval of the bar under Article 31(2) for 2 Prasident whe had been

twice elected by the People to contest a further Presidential election observed:

"It 5 by be noced thot tne aforesoid Article 4{e) ar the Constitution refers 1o
the exercise of the franchize of the Peaple and the amendrmeni to Article

172} of the Concpitulion By aD Meons Wwold rectrict the said frenchee o
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333.

fact, in o sense, the amendment weuwld enhance the franchise of the People
granted to them in terms of Article 4(e) af the Constitution since the voters
would be given o wide cholce of candidates including o President whn had

been elected twice by them.

In these circumstances, it is respectfully submitted that this clause would enhance the
franchise of the Pecple in terms of Articles 3 and 4(e) of the Constitution and wauld not

attract a referendum,

Clause 18 of the Bill - Amendmaent of Article 92 — Disqualification for Election as President

134

The effect of this clause is to reduce the minimum age limit of a person who seeks to
cantest for the office of President, from thirty-five to thirty years. In this regard, Your
Lordships may be pleased to recall that in the Special Determination in SC.50. No.01 /2010
re the Bill itved Sighteenth Amendment to the Constitution, where inter olip the remaval
of the two-term limit of the President was challenged as being inconsistent with Article 2,
Your Lordships were of the opinion that the lifting of this restriction is an enhancement
of franchise, giving the People a wider choice. Similarly, when affirmative provisions to
secure Increased youth and women representation were sought to be introduced by the
Local Authorities Flections Ordinance (Amendment) Bill, Your Lordships determined them
to be constitutional in Special Determination SC.5D. No.02-11/2010. Therefore, an
amendment easing the restrictions on the age of a perzon qualified to stand for election
as Fresident, does not in any way violate any entrenched provisions, but rather enhances

franchise and, thereby, the Sovereignty, of the Peaple.
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Clauses 19, 20, 21 and 22 of the Bill - Amendmaent of Article 103, 1048 and 104E and repeal of

106G

335,

Clauses 19, 20, 21 and 22 of the Bill seek to repeal provisions which were Introduced in
relation to the Election Commission by the Nineteenth Amendment to the Constitution
and restore the position as it was ante. In this context, Your Lordships may appréciate
that, as per the Special Determination in SC.50 82000 re the Bili tithed Seventesnth
Amendment to the Constitution, Your Lordships’ Court has determined that it would be
illogical to contend that a constitutional amendment which was introduced with a special
majority can be repealed only if it is submitted to a Referendum. Further, as these very
proposed provisions have already been cleared in Special Determination SC.5001/2010
re the Bill titled Efighteenth Amendment to the Constitution, without requiring approval
of the People at a Referendum, there is no basis for the Petitioners Lo claim that the
instant Bill attracts the application of Artlcle B3, However, a detailed analysis of each of

the said Clauses is provided below for Your Lordships” considerstion

Clauses 19 and 12 of the Bill = Amendment of Article 103

336.

This clause seeks to amend Article 103 with regard to the composition of the Election
Commission. Your Lordships may be pleazed to see the svolution of Article 103 fram tha
inception of the Election Commission, under the Seventeenth Amendment ta the
Constitution in 2001, which introduced a new Chapter XIVA specific to the Election
Lommission. Accordingiy, the Election Commission originally comprised five members
appointed by the President on the recommendation of the Constitutional Council, which
too was an introduction by the Seventeenth Amendment. Accordingly, Article 10317}
provide for lemporary members to be appointed to the Election Commission during the
penct & member is on feave and, such appointed had to be on the recommendation of
the Constituticnal Ceuncil, Thereafter, by the Eighteenth Amendment to the Constitution
in 2010, the composition was reduced to three members and the reference o the

recommendanion of the Constitutiona! Council was deleted from L rtiches 103 (1) and

T
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337,

338

103(7), in view of the abolition of the Council by the same Amendment. When the
Eighteenth Amendment Bill was challenged before Your Lordships’ Court in Special
Determination SC.5D. 01/2010, this was never In issue as there was no impact on
entrenched provisions of the Constitution and, as such, no pronouncement was made
thereon. Consequently, with the re-intraduction of the Constitutional Councll by the
Nineteenth Amendment, the reference to Its recommendation was restored in both
Articles 103(1) and 103(7) and, additlonally, another requirement imposed to the effect
that "one of the members so appointed shall be a retired officer of the Department of
Elections, who has held office az Deputy Commissioner of Elections”®.

Under the proposed Article 103, the status quo ante is restored, ie. the provision as it
was under the Eighteanth Amendment. In this regard, it is respectfully submitted that
the deletion of the reference to the recommendation of the Constitution Courcil is a
consequential amendment pursuant to the amendment groposed to Clause & of the Bill
Although the Petitioners contend that such removal provides the President absolute
authority to appoint at his discretion the Members of the Election Commission, this is not
tenable for several reasons. Article 41A(1) of proposed Chapter Vil by Clause & of the Bill
requires the President to mandatorily seek the observations of the Parllamentary Council
in making appointments to inter olia the Election Commission. Whilst it may be surmised
that, despite this mandatory requirement, the President will exercize unfettarad

discretiaon, this is not the case.

Your Lordsinps determined in the Special Determination in SC.50 Nos.2-5/1982 re the Bill
titled Third Amendment to the Constitution, as follows:

“Further, a clear distinction must be borne in mind between the law and

the ocdministrotion of the low. & fow connot be struck down o

discriminatory becouse of the fear that It may be odministroted in o

diseriminatary mannar. Aere ppcelbility of phuse af power s nol solficiop!
groung to howd that o iow ojfonds the fundamental right of equality”™.

t-ﬁi \ES Euq?

/ ] &

_I.f#?/" ’\

=1 05 0CT 2020

3
e Y

148

"y 3"_:.'.-"'

149



339,  Further, as observed by Your Lordshios in the Special Determination in SC.50 Nos.2-
5/1982 re the Bill titled Eighteenth Amendment to the Constitution 8l

“The Constitution does not ottribute any unfetterad discretion o authority
to ony orgon or body estobiished under the Constitution. Even the
IMmuRty given to the President under Article 35, has been limited in
relgtion Le Court proceedings specified In Article 35{3)."

340. In this regard, Your Lordships may also be pleased to rote thal a cermmittes stage
amendment has been proposed in respect of this clause, increasing the number of
members t¢ be appointed to the Election Commission from three to five and also
requiring that ene of the members appointed to the Election Cammission shall be &
retired officer of the Department of Elections ar Election Commission, who hag held office

as a Deputy Commissioner of Elections or abave,

Clause 20 of the Bill - Amendment of Article 1048

341, Sub-clause 1 of this clause seeks to rectify a typographical error occurring in Article
104B{4){i} as It stands now, by substituting the ward “af” for “ar” in the phrase “slactian

or a candidate”,

342, Sub-clause 2 of this dause adds a new provision numbered as Article 104B{4a] with what
appears 1o be an attempt at bringing clarity o Article 104B(4), le. whereby the Election
Commission is empowered to issue “a direction in writing” prohibiting, during the period
of an election, the use of any movable or immovable praperty belonging to the State or
any public corporation for the purposes of pramoting or preverting the election of any
candidate or any political party or independent group coniesting ut such election by any

tandidate or any palitical party or any independent group cantesting 2t such election.
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343.

Accordingly, proposed Artlcle 104B{4a) clarifies that “guidelines” issued by the Election
Commission shall be “(a) limited to matters which are directly connected with the hofding
of the respective election or the conduct of the respective Referendum, as the case may
be; and (b} not be connected directly with any matter relating to the public service orany
matter within the ambit of administration of the Public Service Commissian or the Judicial
Service Commission, as the case may be, appointed under the Constitution”, Although
there is a discrepancy between the words "direction” and “guldelines” as occurring in
Article 104B[4) and proposed Article 104B{4a], this does not atfect any entrenched
provisions and may be given a harmonious interpretation, if need be, as the intention of

the legislature is clear.

Further, the content of the said clarification in proposed Article 104B(4a) 5 not
Inconsistent with any entrenched provision of the Constilution, incieding in relation to
the holding of free and fair elections vis-a-vis franchise, which is included in the concept
of Sovergignty under Article 3. This very same provision was carefully analysed by a five
Judge Bench of Your Lordships’ Court when It was sought 1o be introduced under Clause
14 of the Bill titled Eighteenth Amendment to the Constitution and determined to be not
inconsistent with Article 3 of the Constitution in Special Determination SC.5D.
No.01/2010:

"As could be seen, the amendments ar= in oddition to the present powers,
functions and duties of the Election Commission. A careful perusal of the
proposed amendments indicale that they are for the purpase of ensuring
that other arganizations of the Government gre noil stiffed in their
Junctions durlng the pendency of Elechions. It is to be borne in mind thot
the Commissions such as the Public Service Commission ond the Judicial
Service Commission are also independent Commissions estoblished under
the Constitution, whose functions should not be curtaited ot any time. As
stated by Mark Fernando, 1., In Kerunathiloke ond Anather V Dayananda
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244,

Dissanoyoke, Commissioner of Elections and Others (1998) 1 S+ LR, 157

in reference:ta Article 10d of the Constitution,

“Article 104 refers to the powers, duties and functions af the
Commissioner of Elections. Bul thet is not exhoustive of his
poawers gnd duties, Article 93 of the Constitution requires
that voting be free, equal and secret and it follows that the
Commissioner of Elections has such Implied powers and
duties os are necessary o ensure that vating be free, equgl

gnd secret.”

It is therefore apparent that the said amendments in terms of Article 1048
of the Constitution do not in any way curtoll the powers of the Efection
Commission, but only Bring o safeguard in terms of the functions of the

ather Commissions. ™

In any event, Your Lordships may be pleated to appreciate that as per the construction of
proposed Article 104B8{4a), the exceptions to the guidelines (ie. directions) which may be
issued by the Election Commission in order to give effect to the prohibitions imposed in
Article 104B{4) are not absolute exclusions, Paragraphs (3] snd {b) of proposed of Article
104B(2a) which are joined by the conjunctive “and” impose two regtrictions which, rezd
together, amount to a single qualified exclusion, The guldelines should be “limited to
matters which are directly connected to the holding of the efection or referendum®, but
“not be connected directly with any matter refating to the public service or any matler
falling within the ambit of the administration of the Public Service Commission ar the
Judicial Service Commission”. In other wards, matters which are directly connected to the
holding of 2n election or a referendum, but kave only an indirect connection with any
matter relating to the public service or any matter within the ambit of the administration
al the Public Service Commission or the Juthclal Service Commission are not excluded, it

is amply demonstrable that the intention of this provisions & o ensure that bwo organs
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345,

345

of State, the Exscutive (vis-d-vis the public service and Lhe administration of the Public
Service Commission) and the Judiciary (vis-a-vis the administration of the Judicial Service
Commission] are not hamstrung simply because an election is pending. It is 2 means of
ensuring that the Peaple in whom Soverelgnty is repased are not deprived of the smooth

functioning of government machinery

Sub-clause 3 seeks to repeal and substitute Article 104(5](b}. In this regard, Your Lordships
may be pleased to see that, as per Article 104({5){a}, the Election Commission may issue
guidelines to “any broadcasting or telecasting operator or any proprietor or publisher of
a newspaper”, to ensure a frep and fair election. However, as per Article 104(5}(b) as it
now stands, pursuant to the Nineteenth Amendment te the Constitution, only the
Chairmen of the Sri Lanka Broadcasting Corporation, 5ri Lanka Rupavahini Corporation
and Independent Television Netwaorl, as well as Chiel Executive Officers of every other
media enterprise owned or controiled by the State have a corresponding duty to comply
with such guidelines. Therefore, private media operatars do not have a duty to comply
with puidelines issued by the Election Commission under Article 104{5}z}. This exclusion
cedses to be with the proposed amendment and all medis operators, whether State or
private, will be egually bound under Article 104({5}ib} to comply with the said puidelines.
It would ensure that all media act with responsibility, with 2 common chjective of
facilitating free and fair elections. Far from being an affront to any entrenched provision
of the Constitution, such an amendment removes any discrimination between Stale and
private media operators in conformity with the right to equat protection of the law
guarantzed by Article 12{1) and the freedom 1o engage in any lawful business under
Articie 14{1}(g), and alzo enhances franchise through the stronger guarantee of holding
free and fair elections. It is, therefore, a progrezsive articulation of the Sovereignty of the

People under Article 3, which includes bath fundamental rights and franchise,

In Uhis regard, Your Lordships may also be pleased to see that there 15 vet another ground

io jusiify the applicabiiity of the said peidelines o private media operators, 1o berapse

ination
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re the Bill titied Sri Lanka Broadcasting Authority Bill in 5C. SD Nos.01-15/1997. His
Lordship the then Chief Justice G.P.S. de Silva placed rellance an the dictum of Secretary,
Ministry of information and Broadcasting v. Cricket Association of Bengal (19395) 2 5CC
161 and observed that "The alrwaves/frequencies, as we have seen, are universally

regarded as public property”.

Clause 21 of the Bill - Amendment to Article 104E

347, The effect of this Clause is to remove the requirement as is presently in Article 104E, that

Clause

the appointment of the Commissioner-General of Elections by the Election Commissian
should be subject to approval by the Constitutional Council, The foregoing submissions
with regard to the appointment of the members of the Elections Commission e
respectfully reiterated, le. thal this is consequential ta the replacement of the
Constitutional Council by the Parligmentary Councll and that as the Constitution doas not
attribute any untettered discretion or authority to any organ or body establishied under
the Constitution, including the President, the Election Commission too is expected g eot

without exercising its discretion in an arbitrary manner.

22 of the Bill - Repeal of Article 154GG

This Clause seeks to repeal Article 104GG and. as such, the refusal or failure without
reasonable cause to co-operate with the Election Commission, tosecure the enforcement
of any law relating to the holding of an election or the conduct of Relerendum or the
fatlure without reasonable cause to comply with any direction or guideline issued by the
Commission under Article 104B(4) or Article 104B{5){a] is no longer an offence. Although
the Petitioners argue that this would adversely affect the holding of free and fai
eiections, it is refevant to note that the enforcement of any law relay ng ta the holding of
an electicn or the conduct of a Reterendum 15 still istact unider the refievan e i laws,

e, Pariiamentary Elections Act, No.l of 1981, the Presidentiat Elections Act, No.15 of
153
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1981, Provincial Council Elections Acl, No.2 of 1988, Local Autharities Elections Ordinance
(Chapter 262) and Referendum Act, No.7 of 1981 lllegal and corrupt acts pertaining to
elections are offences which are punishable under these laws and, as such, the mere
removal of Article 10466 does not in any manner paralyze the Election Commissian from
securing the enforcement of laws relating to the holding of an election ar the conduct of
Referendum. Further, the rermoval of sanctions attached to non-compliance with
directions or guidelines set out in Articles 1048{4)(a) and Article 104B(5){a) must be read
with the re-introduction of private media responsibility by proposed Article 104R(5)(b).
With the greatest respect, it is 2 matter of policy as to how a government will set about
advancing the rights of People and not a matter open for judicial serutiny.

Clause 23 of the Bill = Amendment of Article 107

444,

354,

351,

This clause seeks to amend Article 107 of the Constitution by the repeal of Article 107(1).
The amendment proposes, to remove the requirement imposed on the President Lo
obtain the approval of the Constitutional Councll In respect of the apoointment of the
Chief Justice, President of the Court of Appea! and any other Judge of the Supreme Court
and the Court of Appeal. Instead, in terms of proposed Article 414 (Clause 6 of the Bill),

the President is reguired to seek the observations of the proposed Parliamentary Couneil.

By the proposed Committee Stage amendment, It has been expressly stated that the
power of the President to make the substantive appointment of judges, ic subject te
Article 414 of the Canstitution.

The Constitutional implications of the abolition of the Constitutional Council and
replacement thereef by the Parfiamentary Councl, has been fully considered elsewhere

ir this written submission and are reicerated,
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352,

However, in order to address the issue, in the Context of the superior courts. a few salient

points are set out belaw:

d.

In terms of Article 4 of the Constitution, the Sovereignty of the People is expressiy
reposed in three organs, (ijParliament, [iijThe President and [iii} Courts. The said

organs exerclse legisiative, executive and judicial power of the Feople.

It is pertinent to observe that the Constitutional Cauncil is not a feature that Is

Infierent in the exercise of the sovereignty of the pecple, as contemplated by
Article 4;

Therefore, obtaining the approval of the Constitutiona! Council, for the
appointment of judges to the superior courts, is not a sine qua nan for the exercise

of the executive power of the People by the President:

consequently, the removal of the requirement of obtaining the approvsl of the
Constitutional Council, cannot be construed in law as having an impact on the

sovereignty of the Peaple as envisaged in Articles 3 and 4 of Constitution,

In fact, in Special Determination No. 06/2001, where the Supreme Court
considered the Seventeenth Amendment to the Constitution, which introduced
the Canstitutional Counril, the Court recagnised that the ‘exerutive power of the

Heople inciuding defence is exercised by the President who s elected by the

Peaple’. (emphasis added), Therefore subjecting the discretion of the President to
the Constitutional Council was considered as a ‘restriction in the exercise of the
discretion hitherto vested in the President’. However, such a restriction was
considered not a wviolation of Articles 3 and 4(b) as the introduction of the
Canstitutional Council did not amount to an erosion of the execistive power of the

President

133
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The instant Bill only remaoves a fetier that was recognised by the Supreme Court
itself as a restriction an the powers of the President. Consequently, it is perverse
ta suggest that a restoration of stolvs guo ante amounts to infringement of
Articles 3 and 4 or that it detrimentally impacts upon the Sovereignty of the

Peaple;

furthermare, In 5C Determination 1/2010 In Re Eighteenth Amendment ta the
Constitution, where the provision identical to the proposed amendment, was
challenged, the contention of counsel that the Constitutional Counell was
established ‘with the intention of safeguarding the independence of the judiciary
and the purpose ond the objective of the said introduction wos o place o
restriction on the discreltion of the President in oppointment of judges’ was
rejected by the Supreme Court. & Bench of five judges took the view that ‘the
Seventeenth Amendment war brovght into effect anly in 2001 and from 1978 up
to the daote the Seventeenth omendment come into effect, for o period of over 13
yaary, judges were appointed [n ferms of the provisfons foid down under the 1978
Constitution”. The Court concluded that, regardless of the existence or otherwise
of the Constitutional Council, the framework of the 1978 Constitutlon provided
the ‘necessary safeguords which restricted the discrefion of the appointing

guthorities ...

Therefore, however laudable the intreduction of the Constitutional Council may
have been, the replacement thereol by the Farliamentary Coundl, cannot b
cansidered as an abolition of a necessary safeguard that has an Impact on the

sovereignty of the People.

In the context of judicial appointment and the responsibility of the President it
must be emphasised that the President remains singularly answerable for the

appointrments made and his responsibility 5 enhanced:
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s Even with the Constitutional Council in place, the ultimate appointing authority
with rogard to the appointment of judges remained with the President and
therefore the abolition of the Constitutional Council and replacement with the
Parliamentary Council mechanism, does not ¢reate such a significant gualitative

variation in the decision making so as to impact the Sovereignty of the People;

k. In any event, the judges of the Superior Court take an oath of allegiance to the
Constitution and are presumed to function with integrity and independence, and

are subject to the Constitutionally prescribed mechanism far removal;

&. Therefore, abolishing the Constitutional Council and replacing same with the
Parliamentary Councll, has no negative impact on the rule of law or equal

protection of the law;

353 In the circumstances, it is submitted that clause 23 cannot be considered as hawing an
Impact on the sovereignty of the people or any of the eitrenched provisions of the
Constitution. Accordingly, It does not attract the requirement of a referendum under
Article 83 of the Constitution.

354, Whilst the position i$ dear from the clause as it now stands. the orooosed Committee
Stage amendment referred to above removes any doubt that may have been entertained,
that the President, is required to act having sought the informed observations of the

Patliamenlary Coundil.

Clause 24 of the Bill - Repeal and replace Article 109 — Acting Appointments to Superior Courts

355, This Clause repeals and replaces Article 109 of the Canstitution. It provides lor acting
appointrent 1o be made where a sitting Judge of the superior courts is temporarily
urable to function.
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156.

357,

58

359.

360,

361.

Hereto, the substantive change is the removal of the fetter of the Canstitutional Coundcil
on the power of the President to make such acting appoiniment. The propased Article
109{1], also provides for making acting appointments 10 the posts of Chiet Justice, the
President of the Court of Appeal and for the Judges of the Court of Appeal and Supreme

Couri.

By the proposed Committee Stage Amendment:

- it has been expressly stated that power of the President to make all acting
appointment, Is subject to Article 414 of the Constitution.

An acting appointee s required to be ‘another judge’

However, the clause as it presently stands will be fully considered below,

0n thie basis submitted ahove, the repeal of the requirement to obtain the agproval of
the Constitutional Council for an scting appolntment which covered a period of over 14
days cannol in and of itself be construed as attracting the requirement of a referendum

under Article 83.

With regard to the acting appointments, other than the removal of the role of the
Constitutional Council, the proposed Article 109(1) does not depart from the Nineteenth
Amendment Framewark, in respect of acting appointments to the posts of Chief Justice

and the President of the Court of Appeal,

However, the provisions relating to acting appointment of judges of the Supreme Court
and Court of Appeal, does differ from the Nineteenth Amendment framework. Under the
Nineteenth Amendment, only another ‘judge’, could act for a judge of the superior court.
In terme of the present amendment however, ‘onother person’  can he appointed as an
acting juige.
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362,

363.

364

3RS

Itis submitted that this provision, that may cause seme disquict at a first glance, is in fact
malign in terms of impact, and cannet in any way be construed as having an implication

on the sovereignty of the People. Expounding this position, it is submitted that:

. the original 1978 Constitution had the identical provision;

b Even under the Nineteenth Amendment framework any suitable person can be
appointed as a judge of the superior courts, and previous judicial experience is not
a pre requisite for the post;

£ Similarly, under the proposed amendment too, any suitable person is eligible to

be appointed to the substantive judicial post in the superiar courts:

. Thererore there i no perversity in policy, to parmit a suitable person who is not 2

judge, to function inan acting capacity, on a temporary basls;

e, In any event, this provision can only be used in cases of temporary unavailability
of the permeant judge and therefore there is no realistic possibility of abuse:

Clearly therefore, the cumulative impact of the proposed change, does not bring about

any negative or detrimental impact on the rule of law or equal protection of the law.

in the circumstances, this provision has no Impact on Articles 3 and 4 of the Constitution
and has no material implication on the exercise of Sovereignty by the people in general

and/ar on the judicial power of the People, in particular,

In the circumstances, it is submitted that clause 24 cannot be considered as having an

impect oa the sovereignty of the people ar any of the entrenched provisians of the
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Constitution. Accordingly, it does not attract the requirement of a referendum under

Article 83 of the Constitution.

i66. The propoted Committes Stage amendment removes any doubt that may have been
entertained, that the President, is required o act having sought the abservations of the
Parllamentary Councll, It has also been clarified that an acting appointee will only be

another judge.

Clause 25 and 26 of the Bill - Repeal and replace Article 111D ~ Judicial Service Commission

367. This clause proposes to repeal and replace Article 1110 of the Constitution, pertaining to

the eonstitutian of the Judicial Service Commission,

A68. The substantive amendments are:

8 The removal of the role of the Constitutional Councll in appainting the Judicial
service Commission,

b. The repeal af the provision pertaining to the composition of the ludicial Service

Cammission,

369. By the proposed Committee Stage amendments:

- it has been expressly stated that the power of the President to make ail
appointments to the Judicial Service Commission, 5 subject to Article 414 of the
Constitution

= the provision pertaining to the compaosition of the Judicisl S5ervice Commission, i=

retained
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370.

371

3,

Howeyer, the implications ot the clause as it presently stands will be fully considered

belaw.

With regard to the abalition of the Constitutional Council, the submissions made with
regard to the replacement of the Constitutional Council with the Parliamentary Council

are relierated,

Turning te the repeal of the provision on the composition of the Judicial Service
Commission, it is submitted as follows:

2, the prescriptive provision relating to composition of the ludicial Service
Commission introduced by the Nineteenth Amendment to the Constitution was
that , other than the Chief Justice, the two most senior judges of the Supreme
Court had to be the members of the Judiclal Service Commission, but if both
senlor most Judges do not possess experience as 2 Judge of a Court of First
Instance, the most senfor Judge of the Supreme Court, with experience as a Judge
of o Court of First Instance, becomes the third member of the Judicial Service

Coammission;

b. the proposed amendment reverts to the position that existed in the 1978
Constitution. In terms of Article 112 of the Constitution as it stood in 1878, the
Judicial Service Commission consisted of the Chiefl lustice and lwo judges of the

Supreme Court appointed by the President;

€. the prescription in respect of the composition of the Judicial Service Commission,

is not found In the Seventeenth Amendment either,

d. Therefore, Nineteenth Amendmant framiswark was an over prescriptive measure

whith propelled a matter of procedure into & constitutiona! norm;
161
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373,

374.

375.

£. under the proposed amendment, the President reverts to the pre Nineteanth
Armendment frameweork, enabling 2 choice from the entire panel of sitling judges.
which provides a cegree af flexbility to cansider the diverze experiences of the
judges in order to select Two persans mest suitable far the various administrative

functions of the Judicial Seryice Commission;

£, the President is required to <k the observations of the pariiamentary Council,

and therefare will be in a position to take an informed decision on the matter;

B- in any event, the membership of the Judicial Service Commission is confined 1o
the sitting Judges of the Supreme Court alone, and not even an acting judge can
qualify to be a member of the Judicial carvice Commission, under 2 strict
interpretation of the proposed Article 1110 {18, Al sitting judges of the Supreme
Court enjoy parity of status and are presumed to be entirely independent.
sherefore, the functioning of the ludirial Service Cammission cann no way b
undermined, by a composition consisting of any of the judges ol the Supreme

Court. In this backdrop, the notion of abuse of process cannol be entertained;

Clearly therefore, the proposed changes have no negative impact on the rule of faw or

equal protection of the law.

i the tircumstances, it IS submitted that clause 25 cannal be considered as having an
impact on the SOVeTeignty of the people or any ot the entrenched provisions ot the
Constitution. Accordingly, 1t does not attract the requirement ol a referendum under

Article 83 of the Constitution,

The proposed Committee Stage amendments are consistent with the provisions of
proposed Articke 414 under Clause & of the Bili and also restores the seniority based
compasition of the Judiciat Service Commission, which will maintain the cantinuity of the

psting process
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Clause 26 of the Bill - Amendment of Article 111E

376.

.

378.

378.

380

This clause amends Article 111E of the Constitution The proposed amendment consists
of remaving the role of the Constitutional Council in granting leave te the members of the

Judicial Service Commission and in the rermoval of such members

By the proposed Commities Stage amendments, it has been expressly stated that power
of the President, is subject to Article 41A of the Constitution.

However, the implications of the clause as it presently stands will be considered fully,

below.

Once again, the submissions on the replacement of the Constitutionat Council with the

Parliamentary Councll are reiterated.

with regard to the President’s power of remowal it ls submitted that:

a. this reverts to the position in Article 112(5) of the 1378 Constitution and (s

therefore not a provision carrying an inherent cantravention ef Articles 3, 4 or
any other entrenched provisions of the Constitution;

b. the removal has to be for cause assigned, and therefare cannot be arbitrary ar
Cdpricionas;
£ in any event, only a Supreme Court Judge can ke appointed in place of person

remaved and therefore any suggestions of potential for abuse are necessarily

prapgerated.
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381.

382,

33,

Clearly therefore, the proposed changes have no negative impact on the rule of law or

equal protection of the law.

In the citcumstances, it Is submitted that clause 26 cannot he considered as having an
impact on the sovereignty of the people or any of the entrenched provisions of the
Constitution. Accordingly, it does not attract the requirement of a referendum under

Article 83 of the Constitution.

The proposed Cammittee Stage amendments achieve consistency with the provisions of

Articie 414 with regard to the role of the Parliamentary Caunail,

Clauses 27, 28, 29 and 30 of the Bill = Insertion of Article 122 and amendment of Article 123,
124 and 134 — Urgent Bills

384

385.

386

These clauses seek Lo re-introduce the procedure tor enactment of Bills which inthe view
of the Cahinet of Ministers, are urgent in the national interesd, and bear an endorsenent

to that effect under the hand of the Secretary to the Cabinet.

These clauses in effect seek to restore the status guo that existed under the 1973
Constitution prior to the Nineteenth Amendment and therefore cannot be construed as
an amendment which is obnoxious or antithetle te the Constitution.

coyveral of the Petitioners contended that these Clauses prevent a Bill from beirp
published in the Gazette prior to being tabled In Parlizment and precludes a citizen from
being able to challenge the Constitutionality of the Bill by way of Petition filed in the
Supreme Court in terms of Article 121 of the Constitution. The Petitioners further
contended that Article 121 of the Constitution is the only apportunity available to a citizen

so canvass the constitutionatity of a 8ill and therefore thes proposed amendment seels 1o

)
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geny the citizen of this right and therefore infringes Article 3 read with Articte 4{c) of The

Canstitution in relation to the judicial power of the People.

3R7. Itis respectfully submitted that the aforesaid contention of the Petitioners is flawed for the

following reasons:

(@]

(o}

Clause 27{1) of the Bill provides that in the case of an Urgent Bill, the President is
mandatorily required to obtzin a special determination of the Supreme Court
through a written reference addressed to the Chief Justice, as to whether the Bill
or any provision thereof is inconsistent with the Constitution. The Supreme Court
is thereafter required to make its determination within 24 hours of the assembling
of the Court or such longer pericd not exceeding three days as the President may
specify.

Therefore, the Supreme Court, which s the Courl vested with sole and exclusive
Jurisdiction to-hear and determine any question refating to the Interpretation of
the Constitution (Article 125 of the Constitution) or In respect of any guestion
relating to the infringement or imminent infringement of any fundamental right
or language right (Article 126 of the Constitution) will continue to be seited and
possessed with the power to make a determination with regard to the
canstitutionality of an Urgent Bill, Therefore, the power of the Supreme Court on
judicial review of Bills as provided for under Article 121 of the Constitution is also

preserved under the proposed new Article 122 of the Constilution.

Clause 28 of the Bill provides that in the case of an Urgent Bill, if the Supreme
Court “entertains o doub!” whether the Bill or any provision thereof s
Inconsistent with the Constitution, it shall be deemed to have been determined
that the Bill or such provislon of the Bill s Inconsistent with the Constitution,

and the Supreme Court shall thereafter FIHHMW which such
) 'f-"'qP
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lc)

i)

Bill shall be passed in to law in accordance with Articles 123(2) and 123(4) of the

Constitution,

Theretore, if the Supreme Court 5 in doubt as to whether the Bil or any provision
thereof i= Inconsistent with the Constitution, then by operation of law, the Bill
shall be deemed to be inconsistent with the Constitution, and the Supreme Court
would thareafter be required to provide for the manner in which such Bill should

be passed.

Accardingly, the argument of the Petitioners that the time period given 1o the
Supréme Court of 24 hours to make & determination on & Bill being insufficient, is
wholly untenable. Your Lordships' Court has in the past delivered several special
determinations pursuant to Referances made by the President in respect of
Urgent Bills within the time frame of 24 hours of the Court assembling, In those
circumstances, the Petitioners’ contention only seeks to undermine =2nd
underestimate the competence and capability of Your Lordships’ Court, but not

otherwise raise any credibie issues with regard to constitutionality.

Clause 27(2) of the Bill provides that no proceedings shall be had in Parliament n
refation to such Bill until the determination of the Supreme Court has been made.
This zafepuard ensures that Parllament will not proceed to enact an Urgent Bl
until the special determination of Your Lordships' Court with regard to the
consiitubionably of the Bill bas been communicated o the President and e
Speaker, Therefore, no Urgent Bill can be enacted without the sanction of the
Supreme Court, which is entrusted with the task of keeping every organ of
government within the limite of the law and thereby making the Rule of law

meaningiul and effective.

Clause 27{3] of the Bill provides that the procedure for the enactment of Urgent

16



388,

389.

alteration or addition of any provision of the Constitution or for the repeal and
replacement of the Constitution.

This is a new feature, which was not part of the original text of the 1978 and
Constitution ensures that constitutional amendments cannot be tabled in
Parliament as Urgent Bills

(e} Article 134(3) af the Constitution provides that the Supreme Court may In its
discretion grant 1o any other person or his legal representative such hearing as
may appear to the Court to be necessary in the exercise of its jurisdiction under
this Chapter.

Accordingly, Your Lordships' Court has consistently allowed persans to interveng in any
Petition conceming Urgent Bills and be heard in relation to the constitutionality of same
during the course of its deliberations under Articte 122 of the 1978 Constitution. Two o
the most significant examples of this cursus curige s found m 5C 3D No, /2001
“geventeenth Amendment to the Constitutlon” and 5C 5.0, 01/2010 “"Eighteenth
Amendment to the Constitution, which were referred as Urgent Bills, where Your
Lordships considered the submissions that were made by persans ather than the Attorney
General, In those circumstances, the Petitioners’ contention that Article 121 is {he only
made in which a citlzen can challenge the constitutionality of 2 Bill before the Supreme
Court is entirely baseless.

in these circumstances, having regard to the fact that the procedure for the enactment
of Urgent Bifls is subject to the review of Your Lordships’ Court, itis respeckiully submitted
that Bills which are considered by the Cabinet of Ministers to be urgent In the national
intarest do not impinge on the sovereignty of the Pecple. On the contrary, these proposed
ciauses anly strengthen the executive power, the legislative power end the judicial power
of the Peaple which is part of the inaslicnable sovereignty of the People as guatanieed
under Article 3 of the Constitution,
167
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Clauses 31 and 40 of the Bill = Amendment to Articles 153 and 154

390.

3L

392

393,

244,

This clause amends Article 153 of the Constitution, pertaining to the appointment of the

auditar General. The key features of the proposed amendment are that ©

a, the role of Constitutional Council in the appointment of the Auditor General is

remaved and replaced by the Parliamentary Councll mechanism;

k. the requirement intraduced by the Nineteenth Amendment ta the Constitution,

that the Auditor General should be a qualitied auditor, s removed.

By the proposed Committee Stage amendment, the requirement that the Auditor General

should be 2 nualified auditor, is retained.

However, the implications of the clause as it presently standg, will be fully considered

below,

The submissions on the replacement of the Constitutional Council with the Perliamentary

Councll mechanism are reiterated in this context as werll

With regard to the removal ot the reauirement of the Auditor General being a oualitied

auditor, It is submitted as follows:
a. this reverts to the position in Article 153 of the 1378 Constitution and is

therefore not an inherent contravention of Articles 3, 4 or any other entrenched
provisions of the Constitution;

Lo
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This is the legal position in the Constitution of India as well, Article 148 of the

Indian Constitution resds thus:

(1} There shall be o Comptrolier end Auditor-General of India whe shall
o
be gppointed by the President by warrant under his hand ond seql ' | ﬂﬁ' ﬂCT%

and sholl onily be removed from office in like manner and on the like . ,.-:
grounds os o Jidge of the Sugreme Court. W — “::E
= fH.F -~

2] Every persan appointed to be the Comptroller and Auditor-Genernl -
of India sholl, befare he enters upan his office, make and subscribe
before the President, or some person appointed in that beholf by
him,

{3} The salary and other conditions of service of the Comptroller and
Auditor-General shall be such as may be determined by Parfioment
by law ond, until they are so determined, sholl be as specified in the
Second Scheduie

In fact, constitutionally prescribing the qualifications for 2 holder of a high office
to be appointed by the President is not the general norm In the Constitution of Sri

Lanka. In this context. the following provisions are particularly noted:

: Articke 107 does not prescribe guaiifications far the Chief lustice, the
Fresident of the Court of Appeal or judges of the Supreme Court or Court
of Appeal

- Article 61E does mot prescribe qualifications for the posts referred to
thersin (Commanders of the tri-forces, the Inspector General of Police and
the Attormey General)

Artice 156{2) doe: not prescribe qualifications for the post of the
Parligmentary Commissioner for Administration {Dmbudsman
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395,

396.

197,

- Article 65(1) does nat prescribe qualifications for the post of the Secretary

General of Parliament,

d. In appointing the Auditor General, the President is mandated to seek the
ahservations of the Parliamentary Council, and will be required to make the masi
suitable appointment for the pest, in keeping with the principles of public trust

reposed in him as the head of the Executive.

Clearly therefore, the proposed changes have no negative impact on the rule of law or

equal protection of the law.

in the circumstances, it s submitted that this clause cannot be considered as having an
impact on the sovereignty of the people or any of the entrenched provisions of the
Constitution. Accordingly, it does not attract the requirement of a referandum under

Article 83 of the Constitubion,

By the proposed Committee Stage amendment, sny concern that person without

competency in the field of auditing may be appointed to the post have been allayed,

Clause 40 of the Bill - Amendment of Article 154 — Auditor General

This tlause amends Article 154 of the Constitution, pertaining to the dutisc and functions
of the Auditor Generzl, The proposed amendments have the effect of removing the
following from the applicability of Article 154 a5 1 5 presently formulated:

d. the Office of the Secretary to the President

. the Office of the Secrétaty 1o the Prinie Minsier
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399,

400,

401,

402,

c: companies registered or deemed to be registered under the Companies Act, No.
7 of 2007 in which the Government or a public corporation or local authority holds

fifty per centum or more of the shares of that company

By the proposed Committee Stage amendment, the offices of the Secretaries to the
president and Prime Minister, have been reintroduced. Additionally, Offices of the
Ministries appointed under Articles 44 or 45, and the Provincial Public Service

Commission have alse been added to Article 154.

However, the implications of the clause as it presently stands will be fully considered

Betow

fince again, this provision reverts to the position in Article 154 of the 1978 Constitution
and therefore, it is submitted that this clause does not contain an inherent
contravention of Articles 3, 4 or any other entrenched provicions of the Constitution.

In fact, even Seventeenth Amendment to the Constitution did not include, the three
entities referred to above in Article 154. The expansgion of Article 154 was consequent to

the Nineteenth Amendment to the Constitution.

It is imporiant to note that though the Constitutional provision reveris to the pre
Amendment position, the general law pertaining to powers of the Auditor General stand
expanded after the enactment of the Mational Audit Act, Ne. 19 of 2018, and there the
general legal framework with regards to the powers of the Auditor General are far more

exiensive,
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404, As the law now stands;

a. the three institutions not covered by the 1978 Constitulion and the Sevenigenth

Amendment, now fall within the purview of the Auditor General, in terms of the
Mational Audit Act, No, 19 of 2018

b. Section 6 (1} {a} thereal authorizes the Auditor -General or any person authorised

by kim to, inspect accounts of any auditee entity Including treasuries and initial or

subsidiary accounts of such auditee entities.

c In Sedtion 55 of the Audit Act, the “audites entity’ is defined to include inter ofia :

the Presidential Secretasiat |2 55ic)]

Cffice of the Secretary to the Prime Minister [s 55(d|]

gnd

any company registered or deemed Lo be registered under the Companies
Act, No. 7 of 2007 in which the Government or 2 public corporation or local
authority holds fifty per centum or more of the shares of that company (s
S5{m)l

d. In terms of Section 3(1) of the Audit Act, The Auditer-General shall:

(a)

(b

audit all income received to the Consolidated Fund and all expenditure

fram the Consolidated Fund;

ascertain whether the moneys shown in the accounts of audites entities

as having been dishursed were legally avallable for and appficable to, the

services or purposes to which they have been applied for or charged with;
172
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405,

406.

a7,

408.

(e determine whether the expenditure canforms to the authority which
gowerns it; and

[+ in each audit, examine income, expenditure, tra nsactions and avents.

Therefore, the adoption of the provision.in the 1978 Constitution, does not result in the
three entities added to Article 154 by the Nineteenth Amendment, falling outside the pale

of scrutinyg by the Auditar General,

Further, in terms of Articie 148 of the Constitution, Parliament is vested with full contral
over public finance, and therefore the appropriation of funds for all institutions and

antities from the Consolidated Fund is subject to the control of Parliarment.

additionally, in terms of the Standing Order 119(2) of the Parliament, all entities In
respect of which sums have been apprapriated by Parliament, would become subject 10
reviow by the Commitiee on Public Accounts. Further, In 1erms of Standlng Order 120044,
the Committee on Public Enterprises & mandated to sxamine the accounts of public
corporations, Institutions funded wholly or in part by the Government and of any business
or other undertaking vested under any written law in the Government laid before
parliament. As such, the Office of the Secretaries to the President and Prime Minister as
well as companies in which the stipulated aumber of thares are held by the Government,

would be subject to Parliamentary scrutiny and oversight.

With regard to the Companies in which shares are held by the Government, in adaition
to the obligation to audit financial statements of 2 company under Section 154 of the
Companies Act, such companies may also fall within the supervisory purviews of the 5ri
Lanka Acrounting and Auditing Standards Monitoring Board, established by the Sri Lanka
Accounting and Audiling Standards Act, No. 15 of 1885, |n addition o types ol companies
described by the nature of the bUSiness and licensing, companies which have a turnover

in exeess of the prescribed lmit or which had iabilities (0 banks in exeess of prescribed




409,

410

411,

limits are also included in the schedule to the Act, which sets out the institutions which
fall within the purview of the Act. As such, most companies in which the Government
owns shares are likely to fall within the sald schedule. In terms of section b of the said Act,
it shall be the duty of every specified business enterprisé to prepare accounts In
compliance with the Sri Lanka Accounting Standards and in tesms of Section 7 thereof,
such accounts are required to be audited by a qualified auditor, In terms of Section 30 of
the said Act, the 5ri Lanka Accounting and Auditing Standards Monitoring Board, is
required 1o report any non-compliance to the autherity which is empowered by law o
regulate or supervise the activities of such specified business. In the circumstance, it is
open 1o the Sri Lanka Accounting and Auditing Standards Monitoring Board to report
campanies in which the Gavernment holds shares to, the Committee on Public Accaunts,

the Committee on Public Enterprises or any sectar regulator for necessary action,

Thus, the {act that the companies in which more than fifty per cent of the share are held
by State entites are not captured by Article 154 of the Constitution, cannot per e ha
construed as diminishing of the rule of law or a5 & measure Lhal regresses the
furidamental rights of the People, as such compantes will be subject to progressive
auditing standards, that are made applicable by the National Augit Act and the 5ri Lanka
Accounting and Auditing Standards Act.

In all af the circumstances, set out above reverting to the wording of Article 154, as
contained in the 1978 cannot cause any detriment to accountability or the rule of law and
Clause 40 cannot be considerad as having an Impact on the sovereignty of the peaple or
any of the entrenched provisions of the Constitution. Therefore, it does net attract the

reguirement of a referendum under Article 83 of the Constitution,

The proposed Committee Stage Amendments makes the list of entities in Article 154 more
camprehensive and the exdusion of companies in which State entities own fifty per cent
or more of the shares will be covered hy the provisions of the National Audit Act ano the

other legal provisions referred to above




Clauses 32, 33, 34, 35, 36, 37, 38 and 39 of the Bill - Repeal of Articles 153A to 153H - Audit
Service Commission

412

413,

414

415,

The said clauses repeal Articles 1534 -153H. These clauses relate to the Establishment
and Constitution of the Audit Service Commission and the matters related thereto. This

was an entirely new body created by the Nineteenth Amendment to the Constitution.

In this regard, it is submitted with respect that the substantive impact of the said
amendment is only a transfer of power within the Executive from one independent
Commission 1o another, namely from the Audit Service Commission to the Public Service

Commission;

Interms of Article 1530 of the Constitugion, the Audit Service Commission js vested with

the fpliowing powers and functions;

a) Appointment, promotion, transfer, disciplinary control and dismissal of the

members of the Sri Lanka Audit Service,

b} Make rules pertaining to the appointment. promotion, transfer, disciplinary
control and dismissal of the members of the 5ri Lanka Audit Service, subject to

policy as may be determined by the Labinel of Ministers,

c) Exercise, perform and discharge other powers, functions and duties as may be
provided by law,

Clearly therefore, the Audit Service Commission, is an institution created as a separate

and distinct appointing and disciplinary suthorty anly for the S Lanke Audit Senvioe

&
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416,

417.

418,

415,

420,

421

The said service was not in exisience at the time the Nineteenth Amendment was

promulgated, but was created by the National Audit Act, No, 19 of 2018,

Brior ta the creation of the Sri Lanka Audit Service, the officers of the Auditor General’s
Department, being public officers within the meaning of Article 170 of the Constitution,
had parity of status with all other public officers. Thus in the 1978 Constitution, the
appointing/disciplinary authority was the Cabinet of Ministers, but after the Seventeenth
Amendment to the Constitution, until the creation af the Audit Service Commission and
the Mational Audit Service in 2018, the appointing/disciplinary authority became the
Public Service Commission in terms of Article 55 of the Constitution as amended by the

seventeenth, Elghteenth and Nineteenth Amendments 1o the Constitution,

Thus, the carve out created for the public officers, carrying out the national audit function,

is of very recent origin,

With the repeal of Articie 153 C of the Constitution, the speciai status granted to this
group of public officers is romaoved and they fall back, within the purview of the Publc

Service Commission.

At the Publie Service Commission remains an independent comnission, there is no valic
or reasonable badls to objeet to this transfer of the power to the Public Service
Commission. Sa far, the Public Service Commission has carried out their functions
independently and there is no reason 1o suggest that this independence will be
compromised only with respect to the afticers of the 5ri Lanka Audlt Service.

Clearly theretora, the proposed changes have no niagative impact on the rule of law or

egual protection of the law.
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422,

a1,

424

425.

The contention that abolition of the Audit Service Commission would compromise the

adoption of international standards is also misplaced.

As Your Lordships' Court is aware, any professional audit s carried out in accordance with
general or sector specific standards. In 5ri Lanka, the Auditing and Standards Commities
established under the Sri Lanka Accounting and Auditing Standards Act, No. 15 of 1995 &
empowered by law, to determine the St Lanka Auditing standards. Section 5 [1) of the
Mational Audit Act makes the said standards zpplicable to the audits undertaken by the
National Audit Office. Thus, there is a specific body mandated to adopt auditing standards
for 5ri Lanka. Nevertheless, In térms of Section 5(2} of the National Audit Act, where there
are no Srl Lanka Auditing 5tandards for the perfarmance of audits, the Audit Commission
muy by order published in the Gazette, specify the provisions of Internatianal Standards
which shall apply to such audite.

Thus, Section 52} is an enabling clause, which empowers the Audit Service Lommission
to adopt certain international standards which would then become mandatorily
applicable to audits by the National Audit Office,

It is to be noted however that 5ri Lanka has been a full member of the International
Organization of Supreme Audit Instittions (INTUSAL) over 3 long period, very ruch prinr
to enactment of the National Audit fct in July 2018, INTOSA! operates &5 an umibrells
organization for the external government audit community and even prior to the
enactment of Sectlon 5(2), International Standards were routinely adopted for audits in
Srl Lanka,, by the Auditor General's Department. For instance, the 5r Lonkg Auditor
General’s Department Performance Audit Manuol published in June 2016, (published and
made available on the web site of the Auditor General's Department} provides, {at

paragraph 1.6) that :

| *F—



b,

The Manual is g “Living decument™ which will need to be updated as the
audit environment changes ond o5 performance ouditing methodology ond
prociice develops. For example, the manual is based on current INTOSAI
Standards ie. international Standards of Supreme Audit Institutions
fIS5Al"). The relevant [55AIs for Performance Audit ore: e 5541 300
Fundamental Principles of Performance Auditing = 15541 3000 Standords
and guidelines for performance ouditing based on INTOSA!'s Auditing
Stondords and procticol experiénce o 15541 3100 Performance Audit
Guidelines: Key Princlpies In December 2016, these Stondards will be
reploced: #155A! 3000 Performance Audit Stondord « 15541 3100 Guidelines
on central concepts for Performance Auditing = 5541 3200 Guidelines for
the perfermance guditing process. The changes in these updated Standards
will be minipol, but this Manuol should be updeted to raffect oy changes
in the ghove Standards. L7 While the Auaitor General 5 Department
adopts these guidelines as minimum reguirements for performance oudits,
the users of this monuo! ore olso expected Lo drow upon the standards and
proctices of ather disciplines, regulations, ond legislative enactments (such
gs = Local Authoritles Agt, Central Environmental Autharibw Act, Flnafce

and Administrative Reguiations ond the Fingnce Art).

Adoption of international regulatory standards through regulstory measures is nol
confined to the area of Audit alone, The Basel Committee on Banking Supervision [BCES)
is the primary global standard setter for the prudential regulation of banks and the Basel
standards are incorporated by the Central bank of Sri Lanka. Similarly, the Securities and
Exchange Commission being 2 member of The International Organization of Securities

Commissions (I05CO) (the international body that brings logether the world's securities

regulators and recognized a5 the plobal standard setter for the securities sector),

[



417,

423

129,

430

section 5{2} of the National Audit Act does not make the eontinued voluntarily adoption
of such standards, fllegal, Therefore, untll such time the iegislature makes consequential
amendment to Section 5{Z} or, where applicable, formulation of regulations by the
Minister with regard to the mandatory adoption of international standards, the voluntary
adoption of same will continue to prevall. There (5 na doubt that Your Lordships will
enfarce such published standards, as in the case of the Procurement Manual, Financial

Regulations and other guidelines that impact upon the public sector.

In the circumstances, the potential impact on Sectien 5{2) alene cannol render the

proposed amendment unconstitutional.

Accordingly, the abolition of the Audit Service Commission, will nat have a detrimental

effect of the proportions in a manner that would impact the rule of law.

In the circumstances, it s submitted that clauses 32, 33, 34, 35, 36 37, 3R and 39 cannot
be considersd as having an Impact on the soversignty of the people or any of the
entrenched provisions of the Constitution, Accordingly, it does not attract the
requirement of a referendum under Article 83 of the Constitution

Clause 41 of the Blll - Amendment of Article 154R - Finance Commiszian

411

432,

This clause seeks to amend Article 154R of the Ceonstitution, which estshished the

Finance Commission.
The only effect of the proposed change is the deletion of the reference to the
Constitutional Council, which is merely 3 consequential amendment in view of proposed

Article 41A under Clause & of the Bill;
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433,

434,

435,

436.

437,

438,

By the proposed Committes Stage amendments, it has been expressly stated that the
power of the President in making appaintments ta the Finance Commission is subject to

Articie 41A of the Constitution,

However, the following submissions are made In respect of the clause as it now stands.

In this regard, the submissions pertaining to the replacement of the Canstitutional Council

with the Parllamentary Councll are reiterated,

The Finance Commission remains an institution falling within Schedule | to Section 414,
and therefare all appointments to the said Commission will have to be made by the
President after having sought the observations of the Parliamentary Council and in

keeping with the principles of public trust, reposed in him as the Head of the Executive.

In the creumstances Clause 41 cannot be considered as having an impact an lhe
Sovereignty of the People or any of the entrenched provisions of the Constitution.
Therefare, it does not attract the requirement of a referendum under Article 33 of the

Constitution,

The argument that the proposed amendment to Article 154K of the Constitution |s subject
to the procedure prescribed in Article 154G(2) is also without any merit whatsoever, (mier

aiig tar the following reasons:

- Article 154R was introduced by the Thirteenth Amendment to the Constitution. It
was amaended by the Seventeenth Amendment 1o the Constitution, when
provisions pertaining to the Constitutional Coundil were made applicable to
appointments made by the President 1o the Finance Commission. Thereafter, it
was subject to the consequential amendments Introduced by Eighteenth and

Nineteanth Amandments 0o the Comstitution
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439

As such, it is misleading to suggest that the consequential amendment to Article
154R sought 1o be introduced by the proposed Bill attracts the procedure set out
in Article 154G(2). This position has been expressly upheid by Your Lordships'

Court in several Determinations.

In SC (5D Ne 01/2010) The Eighteenth Amendment to the Constitution, it was

phserved that:

"Hon. The Attorney Generol has submitted thet the objective af the
afarementioned omendment s to moke consequentiol amendments brought
about by the change of the terminalogy ta the body known os the Constitutianal
Council for the terms ‘Parliomentary Council’ réferred to In the proposed
amendment, It is gn amendment to amend the provisions, which were originglly
cantoined in the Seventeenth Amendment to the Constitutian. in the Bill pertaining
to the Seventeenth Amendment of the Constitution the specific provision fas been
intraduced os clouse 19. The suid clouse was considered by this Couwrt in that
Determination os g conseguentiol omeandment, which did not reguire any other

procedure to follow such as being Gozetted and referred to the Provincial Councils.

Accordingly, it is pertinent that the said emendmaernt does not attract the provisians
of Article 154{G} (2] of the Constitution, (page 13)

It is also Lo be poted that, in the Tweaty Firet Amendment to the Constitution Your
Lardehips Court held that procedure set out in Article 154{G}{2}, was pre-enactment
procedure which fell outside the remit of review under Article 120 of the Constitution,

Your Lordships’ Court determined that:

‘When proviso (o) to Article 120 conferred the Supreme Courl with
jurisdiction to determine fin relation to Bills omending, repealing or
replocing the Constitution} enly the guestion af whether such Bill required
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4440,

to be pessed by the People at o Referendum, it Is crystal clear that the
Canstitution excluded all ather guestions. in relation 10 the Constitutional
Jurisdiction on Bills. In the circumsianees, the Court tokes the view thot the
provisa {a) to Articie 120 aof the Constitution epacts an exclusionory rule
which on the conon of interpretation namely, eXpress provisions exciuded
things omitied = worrants g nGQrrow interpretation of proviso {a) to Article
170 Thus the provisions of 154G(2) would stand pori materia with other

provisions of the Constitution.” (page 35)

In any event, ng Provincial Councils are presently canstituted. In the past, Your Lardships’
Court has not permitied a legisiative impasse to be created by such a situation and held
that in such a situation a Bill can be passed by the special majority under Article 82 ol the
Constitution. in 5.C (SD) Mo 04/2012 to 5.C {SD) No 14/2012 {The Divineguma Bill), Your
Lordships Courtl addressed a situation where the Morthern Provincial Council was not

constituted and hisld that it 15,

“ihe duty of the Couri 1@ interpret Article 154G (3 which do not deny to the
people or a section thereof, the full benefit to foster, develop end enrich
democratic institutions. No Court should construe any provisions of the
Constitution o 05 t0 defeat its obvigus ends. A hgrmonious and workobie
lnterpretation is olways preferred in order 1o achieve the objects and 10
obviote @ conflicting situation. The worst sassible inference that could ke
drawn Is that the Provincial Council of the Northern Fravince, if constituted

could refuse to give Its cansent 1o the possing of the Bill.

In such circumstonces the only warkoble Intersperation that could be given
is that since the views cannot b obtained from the Provincial Councl! due
ta it being not canstituted, the Bill couid be passed by the speciol majority
reguired by Article 82 of the Constitution taking Inta considerdtion the
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provisions stipulated in Article 154 G {3) {b) of the Constitution.” [of poge
101}

441. In the circumstances, the position that the proposed amendment to Article 154R attracts
the requirement of a referendum in terms of Article B3, as well as the procedure in Article

154G(2), s flawed and contrary to the decisions of Your Lordships Court.

Clauses 42, 43, 44, 45 and 52 of the Bill - Amendments to Article 1558, 1558, 155C, 155F, 155FF,
155G, 155H, 1551 155K, 1551 and 155M ~ National Police Commission

442, The said clauses amend Articles 1554, B, C and F of the Constitution, relating o the

Natipnal Police Commission. The key changes by the said classes are:

a. 1o remove the power of 2ppointment, promation, transfer, discipiinary control
and ditmissal of police officers vested in the National Police Commission, and re-

impose the said duties and functions upon the Public Service Commission
b. to provide for National Police Commission te entertain and investigate complaints
fram members of the public or any aggrieved person against the police and related

matters {proposed Article 155FF)

& to delete the reference to the Constitutional Council in respect of appeintment to

the National Pollee Cammission

d. To remave the right of the Inspector General of Police to be present at the

meetings of National Police Commissian

1Ed
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a43.

dad

e To do away with the appeal to the Administrative Appeals Tribunal, fram the
decisions of the Natienal Police Commission

The proposed Committee Stage amendments:

- Expressly refer to the President’s power of appeintment being subject to Articke
A14

- Prescribes that the composition of the National Police Commission thall be nat
less than five and no more than seven, members,

- Increases the guorum of the National Police Commission fram four to five

members

The National Police Commission, was an Institution created by the Seventeenth
Amendment to the Constitution with the powers of appointment, promotion, transier
disciplinary control and dismissal of police officers cther than the Inspector General of
Police. However, by the Eighteenth Amendment to the Constitution, this wide power was
removed from the National Police Commission and reverted to the Public Service
Commission. By the Eighteenth Amendment, Article 155FF was introduced changing the
rale of National Police Commission to that of addressing public grievances. By the
Nineteenth amendment, the powers of the National Police Commission Introduced by the

Seventeenth Amendment were restored.

The aforesaid provisions proposed In this Bill seek to restore the position introduced by
the Eighteerth Amendment, In this regard, it is submitted that:

a2 Accardingly, all public officers, including those in the Police Department and 5ri
Lanka Audit Service would fall within the purview of the Public Service
Commission, This introdiices party of status for 3l public.officers and. enables

consistent pracedurss to be adopted In respect of appointments, gromotions,
1.




transfers, disciplinary control and dismissal of public officers acrass the board. In
the absence of a strong conflict of interest, between the Public Service
Commission and the public service in question, there is na legal basis to object to

all public officers coming under the purview of the Public Service Commission.

As the Public Service Commission remains an independent commission, there is
no valid or reasonable basis to oblect to this transfer of such power to the Puhblic
Service Commission. 5o far, the Public Service Commission has carried out their
functions independently and there is no reason to suggest that this Independence
will be compromised only with respect to the officers of the S Lanka Audit

Service,

Removed of the heavy burden of appointment/ transferfpromotion and
disciplinary control, the National Police Commissian, could be remodelled to
dedicate adequate time, effort and attention to redress the grievonces of the
public in respect of the police force, This aspect, would be largely neglected, when

the Mational Police Commizsion ic vested with the administrative functlons,

The other changes described above are consequential changes that have no

material impact.

In the circumstances clauses 42, 43, 44 and 45 which have the primary effect of reverting
powers to the Public Service Commission, and enable an effective mechanism tor
addressing public grievances, cannot be considered as having an impaci on the
sovereignly of the people or any of the entrenched provisions of the Constitution,
Therefore, it does not attract the requirement of a referendum under Article B3 of the

Constitution.
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447

The propased Committee Stage amendments, eliminate any ambiguity with regard to the
role of the Parliamentary Council, Further, the new provisions periaining (o compositlion

and quorum provide added clarity.

Clauses 47, 48, 49, 50 and 51 - Repeal of Articles 155G to Article 155L

443,

The above Articles are sought to be repealed in their entirety. Since the effect thereof is
to name the Public Service Commission as the appointing authority of police officers
instead of the National Police Caommission, there are no implications of a constitutional
nature, including any that attract Article 83, It is only of 2 consequential nature now that
the Public Service Commission is proposed to have a8 wider role just as it did prior to the

Mineteeath Amendment,

Clauvee 53 of the Bill = Amendment to Article 156 = Parliamentary Commissioner for

Administration

249,

450,

This clause seeks to amend Article 156 of the Constitution relating to the Parliamentary
Commissioner fur Administralion by celeting the reference to the Constitutivng: Councll

in the said Articie,

By the proposed Committes Stage Amendment, express reference has been made to
Article 41A of the Constitution.




431.

452,

The submissions on the replacement of the Constitutiona! Councll with the Parliamentary
Council are relterated and it is submitted that this clause cannot be considered as having
an impact on the soverelgnty of the people or any of the entrenched provisions of the
Constitution. Therefore, It does not attract the requirement of a referendum under Article

13 of the Canstitution.

By the proposed Committee Stage Amendment, any ambiguity with regard to the fact
that the President should seek the infermed chservations of the Parliamentary Council,

has heen eliminated.

Clause 54 of the Bill = Repeal of Chapter XIXA ~ Commission to investigate Altegations of Bribery

and Corruption

453

454,

This clause repeals Chapter XIXA of the Constitution, which was introduced by the

Mineteenth Amendment to the Constitution.

Article 1564, which is the only article under this chapter, makes [t imperative for
Parliament to provide for the establishment of a Commission to Investigate Allegations of
Bribery or Corruption and to provide for measures to implement the [IN Conyention
Against Corruption and any other Internaticnal Convention relating to the prevention of
corruption, to which S Lanka is a party. In terms of Article 156A(2} until Parliament so
provides, the Commission to Investigate Allegations of Bribary or Corruption Act, No. 19
of 1994 shall apply subject to the modification that the Commission under the Act, may
inquire into, or investigate, an allegation of bribery or corruption, whether on its own

mction or on a written complaint to it
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455.

456,

457

With regard to the mandate to pass laws contained in the said Article, it Is submitted as

follows:;

a This Chapter was not part of the 1978 Constitution and it was not part of the
Seventeenth or Eighteenth Amendments to the Constitution. As such, its repeal
per e cannot be construed as having a direct impact on the Soversignty of the

People or any of the entrenched clauses of the Constitution

b, In any event, In the last 5 years, Parllament has not promulgated any laws
thereunder
C With or without this provision, Parliament is empowered to enact such a law and

the fact that no laws were passed in the last 5 years goes to show that imposinig 2

Constitutional imperative to legislate, has been of little practical consequence

Notwithstanding the proposed repeal, it is to be noted that the Commission to Investigate
Allegations of Bribery or Corruption Act, No. 19 of 1934 and the Act to Provide for the
Prevention and Punishment of Bribery and to Make Consequentisi Provisions Relating to
the Operation of Other Written Law, No 11 of 1954 {as amended), will continue in force,
atil any lacuna in the law can be cured by the eaercise of legislative power of the Peaple,

through Farllament.

Concern 15 expressed, that with the repeal of Article 1564(2) the Commission to
Investigate Allegations of Bribery or Corruption established under Act, No. 1% of 1594
would be emasculated, as it will not be able te inguire or investigate into matters on its

own motion, In this regard, i 5 submitted that:

i
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In terms of Section 3 of the Commission to Investigate Allegations of Bribery or
Corruption Act, No. 19 of 1994, the Commission s mandated to investigate

allegations contained In communications made to It under section 4;

Section 4 thereof provides that allegations of bribery or corruption may be made

against a person by a communication to the Commission;

The mode af communicaticn is not prescribed, and therefore, writlen, oral orany

other form of communication by any means whatsoever, would be captured

under the sald =ections.

Due process would require that the Commission has reason to suspect 2
commission of an offence under its purview, As the members of the Commission
are not Investigators, such a suspicion would necessarily have 1o arise from an

external trigger,

Therefore, fequiring the Commission to act on a communication, isin keeping with
the principle that the liberty of the subject would only be impacted upan there

being 2 reason to suspect a commission of an offence:
As such, the provision for the Commuission o Act on TS own motion 15 not of
significant legal impart, the Commission would have to have reason to suspect,

which it would acquire by a broad range of "'communication’.

Therefore, there is no substantive prejudice caused in respect of the functions of
the Cammissinn undear Act, No. 19 of 1994, by the repeal of this chapter.
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458.

in the circumstances, clause 54 cannot be considered as having an impact on the
soverelgnty of the people or any of the entrenched provisions of the Constitution.
Therefore, It does nat attract the requirement of a referendum under Article 83 of the

Coanstitution

Clause 55 of the Bill - Repeal of Chapter XIXB - Natlonal Procurement Commission

459.

460,

461,

462,

This clause repeals Chapter X1XB of the Constitution, which establishes the National

Procurement Commission,

This too was a provision introduced by the Nineteenth Amendment. As it was not part of
the 1978 Constitution, nor the Seventeenth or Eighteenth Amendments, the repeal
thereof cannot be considered as being inherently unconstitutional or having any direct

Implication on the Sovereigaty of the Peaple,

It is also to be noted that in terms of 186C of the Constitution, the function af the

Commission is confined 10 the following:

- Formulation of procedures and guidefines for the procurement;
= Maonitoring &and reporting on grocurement

- Investigate reports of procurements made outside the established the procedure.

At this juncture, though the Commission has promulgated guidelines, these have not been
placed befare Parliament within three months, as required by Article 156C(1). Therefore,
the guldelines would now stand lapsed. In the absence of such guidelines, the monitaring
and investigation task of the Commission would also be hamstrung. Clearly therefore, in
the last five years though the refererice to the Commission adorned the Constitution, ne
steps had been taken to make it function effectively by placing the guldelines batfore

Farlianel
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Further, the investigation and report provisions are general in nature. Other than the
vague relerence 1o ‘relevant authorities’, there is no clear guide as to wham reports of

the Commission should be submitted nor is there an enforcement mechanism specified.

Even in respect of such limited powers, there has been an absence of a commitment to

give full effect to the provisions of Chapter XIXB since its introduction in 2015,

Therefare, the value addition by this Commission, in the area of procurement has been

limited,

It i5 impartant to note, that even prior to the Nineteenth Amendment, the procurement
process was subject to the Procurement Guidelines, the Financial Regulations and judicial
review by the Court of Appeal and Supreme Court. The introduction of Chapter XI%B, did
not change this legal framework which continues to be adopted notwithstanding Chapler

KIXB.

Thus, as the Commission's new guidelines did not come into farce, existing law continued

to apply notwithstanding Chapter XIXE,

In any event, the law as it exits, subjects the procurement process ta rigorous scruting,

The General law perfaining to procurement is primarily containgd in Lthe following
guidelines;
- Procurement Guidelines 2006 -Goods and Works
The Procurement Manual
- Guidelines on selection & Employment of Consultants 2007
- Consulting Services Manual 2007
Guidelines an Private Sector Infrastructure Projects -1928

Giiide ta Froject
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These guidelines are supplemented and varied from time to by circulars issued by relevant

Departments of the Ministry of Finance,

In addition. bespoke procurement processes are inclisded in sector epecific legislatian
such as the Sri Lanka Electricity Act, No. 20 of 2008. Government Procurement would atso
attract the general provisions contzined In legislations such as the Public Contracts Act,
Na. 03 of 1987 and the Public Utilities Commissian Act, No. 35 of 2002.

in fact, the Jurisprudence af Your Lordships’ Court has consistently emphasized that the
Procurement Guidelines have the force of law in Sri Lanka and therefore the legal force
of the existing procurement process is well entrenched. The Funda mental Rights, thereby
guaranteed, are frequently Invoked by the People, before Your Lordships Court. To
Hlust=ate this point. the constraints of space only permit the reproguction extracls from

3 few landmark cases, set out below:

in SmithKline Beacham SA v Pharmaceutical Corporation of Sri Lanka (1997) 3
SLR 20, Amerasinghe | stated that the Stote is not in the same position 25 & private
individuol, Recognising its unique role ond speclal responsibilities the Government
has prescribed procedures to be followed in the matter of procuremént fn its
Financlal Regulations ond the Guidelines of 1996" {ot 41)

In Noble Resources International Pte Limited V Siyambalapitiya (SCFR 394/2015
SC Minutes 24.06.2016, Sripavan C considered the fallure to adhere o the
Government Procurement Guidelines, 25 a serious procedural lapse, in an award
of a tender for the procurement of a Coal Power Plant. Accordingly, the Supreme
Court directed that (1} the contract may be terminated and (i} 10 cail for fresh

tenders.

L4
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in Tiranthai Public Ltd v Ceylon Electricity Board [SCFR 108/2016 - SC Minutes
11.10.2018), Privantha Jayawardena, P.C, 1 held that "Supplement 7 of the
Procurement Manual had the force of law, and that the failure to comply with
same was violative of the Fundamental Rights of the Petitioner, enshrined in

Article 12(1) of the Constitution.

Whilst the establishment of effective monitoring of the procurement precess i< no doubt
vital, the introduction of Chapter XIXB as part of the Constitution has had no notable
impact on the process. Any lacuna in the law can be addressed by the legisiature, threugh
well considered legislation an the subject, without being constrained by a constitutional

provision that has not been effective so far.

in the circumstances, clause 55 cannot be considered as having an impact on the
sovereignty of the people or any of the entrenched provisione of the Constitution
Therefore, it does not trigger the requirement of a referendum under Article 183 of the
Constitution.

CUMULATIVE EFFECT OF THE PROVISIONS OF THE BILL

473,

The arguments made an behalf of several Petitioners with regard to the cumulative effect

of the provisions of the Bill can be summarized as follows:

(a) The Bill alters the purperted "basic structure' of the Constitution and is therefore

unamendabie,

54
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()

(c]

(d}

{e)

(f)

The Bill has repealed the President’s duties which include the duty te uphold and
defend the Constitution

The Bill concentrates the power of the people In the executive organ of
povernment and has thereby affected the balance of power that has been struck
between the three organs of government vide the President's power of
dissolution of Parliament.

Tre Bill confers immunity on the President and thereby undermines the Rule of
law and important checks and balances in bullt in to the Constitution.

The Bill confers unfettered diseretion on the President te make appointments to
public Officers and Institutions in Article 41A, such as Judges of the Superior
Courts, the Attorney General apd members of the Independent Commissions and
undermines the Public Trust Doctrine

The Bill threatens the free, independent sovereign and Democratic Secialist

Republic of Sri Lanka by permitting dual citizens to hoid eiected office.

Oither Petitioners contended that the Bill at the very minimum infringes &rticies 1, 3, 4

and 10 of the Constitution and therefore the Bill as a whole would require to be passed

at a referendum by the People in addition to being passed by two-thirds of the members

of Parliament.

It is respectfully submitted that the Petitioners contention = entirely flawed,

isconcelved and untenable for the reasons morefully described above and concisely

explained below.

Firstly, the provisions sought to be enacted through this Bill are largely provisions that

were part of the original 1978 Constitution and amendments effected thereafter. The

proposed amendments are therefore in no way “sntithetic” or “alien” to the Constitution

164
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In fact, contentious clauses such as Clause 5 of the Constitution which confers immunity
to the President In relation to his official acts of the President and elause 14 which seeks
te provide for the President to dissolve Parllament upon the conclusion of gne vear from
the date of the General election held pursuant to a dissolution of Parilament by the
President are clauses which the Sovereign People, through their elected representatives,
as part of their “intangible heritage” as set out in the Preamble to the Constitution, had
thought it to include In the 1978 Constitution.

If 5o, it is untenable for the Petitioners to now claim that Clauses 5 and 14 of the Bill
violate the Sovereignty of the People, when the Sovereign pecple who drafted and
enacted the 1978 Constitution thought it necessary that the safeguards pravided under
Clauses 5 and 14 of the Bill should be enacted to ensure that "the Dignity and Freedam of
the Individual may be gssured, Just, Social, Economic and Cultural Grder attained. the
Limity of the Country restared and the Concord estobiished with other Nations, %, @5 siated

in the Preamble.

Secondly, it must be noted that the cancept of "Basic Structure” is a constitutional theory
propounded by the Indlan Supreme Court in relation to the Indian Constitution. Your
Lordship's Court however has in several determinations rejected the concept of "Basic
Structure” in respect of the Constitution and has abserved that It has no place in our
constitutionat setting. In RE. THIRTEENTH AMENDMENT TO THE CONSTITUTION (1987
£ 5LR 312 at p.329 (the majority) held:

“Fundamental principles or basic features of the Constitution have to be
faund in some provision or provisions of the Constitution ond if the
Constitution confemplates the repeal of any provision or provisions of the
entire Constitution, there i nn bosis for the cantestion thot some
previsions which reflects fundementel principles ar incasporate basic

144
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features are immune from amendment. Accordingly, we do not agree with
the contention that some provisions of the Constitution! are

vramnendobie,”

Thirdly, even though Clause 3 of the Bill seeks to repeal Articie 33{1) of the Constitutian,
the Constitution has not in-anyway removed the President's duties as contended by the
Petitioners: For example, even though Article 33{1)(a) of the Constitution requires the
President to ensure that the Constitution is respected and upheld, the very same duty is
cast on the President under Article 28{a) of the Constitution which states that it is the
duty of every person In Sri Lanka (not just the President) to uphold and defend the
Constitution and the law. Therefore, as explained above, the duties of the President are
spelt out in several other provisions of the Constitution and by law, and therefore the
mere repeal of Article 33[1} of the Constitution cannot be construed ta mean that the
President is no langer reguired to exercise any of the duties that were hitherto referred
ta in Article 33(1){2] of the Constitution or to mean that the President nas no dutiss

assigned to him under the Constitution,

Fourthly, the Bill does not in anyway seek to "alienate” the powers of government
presently attributed to the legisiature or the ludiclary, to the executive organ of
government. In Re. Nineteenth Amendment of the Constitution [200.2] 3 5LR &5, at p.57
Your Lordship’s Court observed, that "ony power that is attributed by the Constitution 1o
one orgon of government connot be tronsferred to anoither organ of government ar
refinguished or removed from that organ of government; end any such tronsjer,
reflinquishment or removal would be on “alienation” of sovereignty which is inconsistent

with Article 3 read together with Article 4 of the Constitution.”

For examphe, Clause 14 of the Bill which provides for the President to dissolve Parliament
within 1 year after the date of the General Election held pursuant to a dissolution ol
Parfiament by the President, only reduces the pearlod within which the President can

dissolve ParBament from four and a half years to one year The power to discolve

Ll
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4487.

488

Parliament, which i= a component of executive power and constitutes a check on
Parliament, continues to remain with the President. Therefore, there is no alienation,
transfer or refinquishment of any legistative power as sought to be argued by some of

the Patitioners.

Fifthly, the Bill does not undermine the Rule of Law rior does it erode the judicial power
of the Peopie through Clause 5 of the Bill, which confers immunity on the President for

official acts.

fis observed by Your Lardship's Court in Karunatilake v. Dayananda Dissanayake (No.1)
[1991] 1 5LR 157, 177;

“Article 35 aonly prohibits the institution (er continuation) of legal
proceedings against the President while in office; It imposes no Bar
whatsoever an proceedings (o) Ggainst him when fE S ho longer in affice,
and {b) other persons at any time. Thet 15 o consequence of the very naturé

of immunity: immunity is o shield for the doer, not for the get.”

in fact, there are several judgments of Your Lardships' Court in which the validity of the
acts done by the President even whilst enjoying immunity under the Constitutlon were
considered. (See, Perera v Attorney General [1992] 1 5LR 195, Mediwaka and others v
Dayananda Dissanayake and others [2001] 1 5LR 177)

judicial review Tn relation to the President’s acts qua Minister is aiso now available
through Clause 5 of the Bill by virtue of the proposed amendment to Article 35{3} of the

Constitution.

In fack, Your Lardship's Court in 5C SD 12-36/2002 in Re. Eighteenth Amendment to the
Constitution having considered the very same provislions that are now sougnt 1o be

reintroduced to the Constiution through Clause S of the Al ohservwed that the
o7
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491

Constitution had not attributed any unfettered discretion or autharity to the President
under the Constitution even though be had been conferred with immunity in a mited
sense. Therefore, the Petitloner’s contention that the Bill seeks to undermine the Rule of

Law and the judicial power of the People is misconceived in law,

Sixthly, the Bill does not confer “unfettered discretion” on the President with regard to
appointments to the Judiciary, the Attorney General or other independent Commissians
and violates the Public Trust doctrine. It is respectfully submitted as ohserved by Your
Lordship's Court in 5C50 01/7010, "Eighteenth Amendment to the Constitution” citing
the judgments of Silva v Bandaranayake [1997] 1 SLR 92 and Premachandra v
layawickrema [1994] 2 SLR 30, even prior to the enactment of the Seventeenth
Amendment to the Constitution which first intraduced the Constitutional Council, that
the Constitution had not attributed any unfettered diseretion or authority to the
President and that discretion must be exercised by public functionaries in trust for the
People. Your Lordshin’s Court also ohserved in the said special determination that the
intresauction of the Parllamentary Council was onlyv'a process of redefining the restrictions
that was placed on the President under the Seventeenth Amendment in the exercise of
the executive power of the President but did not confer any unfettered discretion on the
President. Therefore, the Petitioners' contention that the Blll confers unfettered

discretion on the President in violation of the Public trust doctrine must fail,

Einally, the Bill does not in any way seek to threaten the free, independent sovereign and
demaocratic soclalist republic ot 511 Lanka by permitting dual citizens to hold electod office.
It is respectfully submitted that “dual citizens” s contemplated under Artlcle 9103 ed) (=i}
of the Constitution are Citizens of 5ri Lanka, who have either lost or are likely to lose their

5ri Lankan Citizenship by virtue of becoming a Citizen of another country.

Accordingly, a persen can only hold a dual citizenship under sur law #1Re Minister makes

a-neclaration upon being satisfied that such 3 person would “be of benefit to Sri Lanka"

198
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493,

Under the Citizenship Act, the Minister retains the power to revoke 3 declaration granted

to a dual citizen, if such person “ceases to be of benefit to 5r Lanka”.

Several Petitioners contended that based on the oath of allegiance that a person may

make as a cltizen of another country, it would be dangerous for such person to hold

elected office and exercise the soversign Peoples' legislative or executive power since he

may not act in good faith for the benefit of the Republic of Sr Lanka.

Whilst the contention of the Petitioners are based entirely conjecture, it is respectfully

submitted that there is no possibility for & dual citiren to exercise legistative power or

executive power in a manner detrimental to the People of Sri Lanka given that:

(a)

L

(&

{e)

Such persons are Citizens of 5 Lankz, who have only subsequently become
citizens of another country. Therefore, their allegiance and fidelity to 5ri Lanka are
apparent by their subsequent application to the Minister under the Citizenship Act

1o "resume” or “retain” thelr 5ri Lankan Citizenship,

Such a dual citizen must be first elected by the Peogple through the exercise of their
franchise at a General Election or a Presidential election. It must be assumed that
the People would not elect any person who would betray the public trust recosed

in such person including the sovereign independent status of Srl Lanka.

W he does act in such a detrimental manner, the Minister can sevoke the
declaration made in granting such person dual citizenship, which would result in
such person losing his Sri Lankan Citizenzhip and thereby being subject to a
disqualification to hold elected office under Article 8%(a) read with Articles
91[1}{a) and 92{b} of the Conztitution.

if he does act In a detrimental manner, he can also be charged and convicted for

affences akin to Treason under the Penal Code ond therehy mie subject to @
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disqualification to haold elected office under Article 83 read with Articles 91 and 52
of the Constitution.

It [s therefore, respectfully submitted that the Petitioners’ contention is based entirely on

surmise and unsubstantiated fears.

it is respectfully submitted that Dual Gtizens as recognized under our [aw our “electors”
under Article B8 of the Constitution and have been guaranteed franchise in terms of
Article 3 read with Article 4(e) and Article 26 of the Constitution by virtue of their status
a% a Cltizen of Sri Lanka. As stated herein before, franchise includes the right to stand for
glection and therefore the removal of dual citizens standing for election would only
enhance the franchise and the fundamental nghts of the People which is an important
companent of the Sovereignty of the People guaranteed under Article 3 of the

Canstitution.

For the foregoing reasons, it 15 submitted that netther the Bill nor ity provisions implnge

an Articles 1, 3. 4 and/or 10 of the Constitution,

It is submitted that the sovereignty of the People guaranteed under Article 3 of the
Constitution is preserved and there is no prejudicial impact on Article 4 of the
Constitution.

It ks alen submitted that, the Bill has:

(4]  only sought to restore some of the provisions which were in the Constitution
previously and then repealed, without seeking a referendum from the People,

(B8] not alienated any of the powers of government,

[0 preseryes the separation of powers:

(0 strengthens the existing checks and balances under the Constilution; and

fE} enhances the franchise of the Beople,
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200,
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503

It is respectiully submitted that in terms of Article 120 proviso (a) of the Constitution the
anly guestion to be determined by Your Lordships’ Court is whether the Bill or any
provisions thereon requires approval of the People at a Referendum by virtue of Article

83 of the Constitution.

Therefore, if the Bill or any provision thereof is found to be inconsistent with any other
provision of the Constitution other than Article 83, such inconsistency would cease as the
Bill, being an amendment to the Constitution, should necessarily be passed with a Special

majarity.

Ac ctated abovs, this Bl sesks to reintraduce provisions which were previously in the
Constitution but later repealed by successive amendments through the Seventeenth,
Eighteenth and Nineteenth Amendments to the Constitution. The sald amendments Lo
the Constitution were all scrutinized by Your Lordships' Court and were all determined
not to require a Referendum.

Accordingly, the Seventeenth Amendment, Eighteenth Amendment and the Nineteenth
Amendment to the Constitution were enacted into law without a Referendum, It is
therefore inconceivable how this Bill which seeks to reintroduce provisions that were
previously in the Constitution could attract a Referendum.

In these circumstances, it is respectfully submitted that Your Lordships' Court be pleased

to determine in terms of the proviso to Article 120 [a) of the Constitution that the BIil:

(8]  complies with the provisions of Article 82{1) af the Canstitution;

20l
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{b)  requires to be passed by 2 special majority specified in Article 82(5) of the
Constitution; and

{e) that there is no provision in the Bill which requires approval of the People at 3
N Referendum in terms of the provisions of Article 83 of the Constitution.

:FW"‘M ;,f' .
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No. 153. Minindu Mawatha, Colombo 12.

Faisz Musthapha PC with L.M.K. Arulanandam
PC, Riad Ameen, Thushani Machado, Samantha
Premachandra, Rashmini Indatissa. Anne
Devananda and Ravindu Bandara by instructed
by Lanka Dharmasin.

Raufy Hakeem
263, Galle Road
Colombo (03

Appeared In person.

Dr. Visakesa Chandras¢keram
No. 6273, Mayura Place, Colombo 06.

Shamha Joyawardane with Kaneel Maddumage,
Chamara Nanayakkarawasam, Niranjan
Arulpragasam, Hiranya Damunupola instructed by
Manjula Balasooriya.
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Mangala Punsiri Samaraweera
No. 14175, Galkanuwa Road
bMoratunwva,

Shantha Jayawardane with Kaneel Maddumage,
Chamata Nanavakkarawasam, Niranjan
Anlpragasam, Hiranya Damunupols insirucked by
Manjula Balasooniya.

L. Ruwan Laknath Jayakody Arachchige
Jayakody
No. 19/3Sulaiman Temace
Colombe 05.

te

Kavindya Christophet Thomas
No.$0, Station Road, Udabamulla
Nugegoda.

3 Silvester Mariya Chammika Mana)
Dilush Kumnar
No.36, Koswadiya, Mahawewa.

Sanjaya Wilson Jayasekcra with Swasthika
Arulingam. Kaushalya Sendanayake Avrachchi
instructed by Manjula Balasoonya.

1. MBC Networks (Private) Eimited
No. 146, Dawson Street
Colombo 02,

2. MTV Channel (Privaie) Limited
No. 146. Dawson Street
Colombo 02,
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Counsel Sanjeewa Jayawardena PC with Chantha
Rupasinghe, Lakmini Warusavithana and
Dr. Milhan Mohomed instructed by Ms.
Ashoka Niwunhella

SCS.D. 342020 Petitioner l. E.A.D. Prasad Prasanna Pushpakumara
President, St Lanka Audit Service
Association, National Audit Office
No.30&¢72, Polduwa Road
Battaramulla,

rD

R.M.P.A. Janaka

Secretary. So Lanka Audil Service
Association, National Audil Office
No.20&/72, Polduwa Road

Badaramulla.
Counsel Gamini Hettiarachchi with Dasuh Nagashena
instrucied by Mudith Dissanayake.
S.C.S.D. 3572020 Petitioner 1. Massala Koralalage Jayatissa
No. 516, Kawudulle
Hingurakgoda

2, Wijcthunga Appuhamyge
Herman Kwnara
No. 1. Malwatta Road, Negombo.

3. Paramananda Kalandartge Chamila
Thushari
No. 35,736, Gallawanta, Ekala, Ja-Ela.

4, Juwairiya Mohideen
Farcethabath
Colombo Road, Palavi, Putialam.

5. Rajapakse Mudiyanselage Chinthaka
Pradeep Rajapakee
No. 25/A/1 1, Rukmalgama, Pannipitiya
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6. Fr. Marimuthu Sathiveloo
No. 102/1, Wasala Road, Kotahena,
Colombo 13.

7. Rohan Michael Femande
No. 24/2, Hotel Road, Mount Lavinia,

Sbantha Jayawardena with Swasthika Arvlingam,
Chamara Nanayakkarawasam, Niranjan
Arulpragasam and Hiranya Damunupola instructed
by Kulani Ranweera

L Agampodi Sendaman Chulasinghe
De Zoyiza
Na. 02, Mallika Home,
Galagoda, Kuligoda.

2. Rajapaksha Arachchilage Namal
Ajith Rajapaksha
No. 44/48, Agoda Village
Kandy Road, Paliyagoda.

3. Nanavakkara Godakanda Achala
Shanika Sencvirathna
No. 215, Kanaththa Road,
Pannipitiya.

4. Rathnayake Mudiyansclage
Prabodha Chinthaka
No Ranjani

Damanwara, Badulla,

5. Chula Ranjeewa Adhikari
Nu. 283/1/1, Weda Mawatha
Gorakagas Junction
Wewita, Bandaragama-

6. Teril Mano) Uduwana
No. 211 Uduwana. Homagama.,

7. Rathnayake Mudivanselage Upali
Amarawansha Rathnayake
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No. 1/62, [hala Imbulgoda,
[mbulgeda.

Jayaweera Arachchilage Manju Sn
Chandrasena

Ne. 06/D/126, Jayawadanagama,
Battaramulla.

Mewala Gedera Amila Indika
No. 83, Temple Road,
Kalwtara North,

Dulan Dassanayake
Na. 21| Maithree Mawatha

Vidagama, Bandaragama,

Waduge Shammi Chinthaka Ferando
Mo. 294/A, Katpathgada Road,
Kumbuka West, Gonapafa

Sachindra Thushara De Zoysa
No. 174, Wattegedera Junction
Maharagama.

Mohormned Nazim Zainul Luthufi
6/2, Megoda Kolonnawa, Wellampitiya.

Mohomad Najeam Mohomed Fazeer
No. 478/4/6. Thakkiya Road,
Daluwakotuwa.

Mahapatabendige Srinath Perern
No. 744, Wadduwa Road,
Morontuduwa,

Dhanapala Archchige Prema Aruna
Kumarasici

No. 3¥14.5anchi Archehi Watlage
Colombo 12.

Kariyawasam Pandi Kankanamge
Upali Ranjan

No. 103V, Sunflower Garden,
Kahathuduwa, Polgasowita.

Sardha Kumara Manjula Pathiraja
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Counsel

Petitionet

Counsel

Petitioner

Petitioner
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No. 27/7D, Kohalwila Road
Gooawala(WP) Ke¢laniva

19.  Kalinga Nalaka Priyawansha
No. 117F, Indigasthuduwa,

Meegama. Darga Town.

20, Wamakulasooriya Mahamuge
Madhushani Sugandhika Femnando
No. 33/9, W, David Perera Mawatha
koswatte, Battaramulla.

Lakshan Dias.

Bannet Sumanasin Jayawardana
No. 1393, Kandy Road,

Thala Imbulgoda,

Imbulgoda. -

Appeared in person,

Palpolags Don Samarapala
Pemasiri Gunathileke.
\Up.lll’

Bolgoda

Bandaragama.

Appeared in person.

Suriyaarachch Kankanamalage
Susantha Harsha Kumar Sooriyaarachchi.
42378, Samagi Mawatha,

Udahamulla, Nugegoda.

Appeared in person

Vs,

1. Hon. Attomey General

Attorney General's Dept.
Colombo 12.

(Respoadent im all_cases)
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2. Hon, M.LULM. Al Sabry , PC
Minister of Justice
Ministry of Justice
Superior Court Complex
Colombo 12,

(1st Responddent ig SD 33720 and
SD 37/20)

3, Legal Draftsmen’s Deparunent of Sri
Lanka, Colombo 12,

(2* Respondent in SD 37{20)

Hon. Dapputa D¢ Livera P.C. AG. with Sanjaya
Rajarainam P.C. ASG, Indika Demuni de Sitva P.C.
ASG, Farzana Jameel P.C. ASG, Nerin Pulke
SDSG. Shaheeda Barrie SSC, Dr. Avanti Perera
SSC, Suren Gnanary SSC, Kanishka De Silva
SSC, Induni  Punchihewa SC and Nishara
Jayaratne S.C.

Prof. G.L. Pieris

Gamini Marapana, PC with Navin Marapana, PC
Kaushalya Molligoda, Uchitha Wickramasinghe,
Gimhana Wickramasuerendra and Thanuja
Meegahawatta.

W.A.D. V. Weerathilake

Kushan B Alwis, PC with Kaushalya

Nawaraine, Chamath Fernando, Milinda Munidasa
and Sashendra Madanayake instructed by Sanjay
Fonscka,

D.G.V. Abeyraine
gL
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Kaushalya Nawaraine with Prabudha
Hettiarachchi, D. Devapura, Hansika
Iddamalgoda and M. Mohotii.

Omare Kassapa Thero. R, Welagedara, R.

Pathbenya, M P.J. Pathmasiri, H.M.T.

Bandara, M. Anamhavel, K.M.P.B. Kothwala,
K. Egodawatta and Prabath N. Gunasekara.

Sanjewa Jayawardena, PC with Ruwantha
Cooray, Chanitha Rupasinghe, Lakmini
Warusawilhana. Rukshan Senadheera, Dr.
Milhan Mohomed, Ridmi Benaragama,
Eranga Thilakaratme, Ginthani Arthanayake.

Sagara Kariyawasam.

Shavindra Fernando,PC with Ananda
Weerasinghe. Kapila Liyanagamage, Sajitha
Weerasuriya, Umeyangi Wijayasuriya and M.
Skandaraja instructad by Mrs. Kethaki
Siriwardena.

D.M. Dayaratne.
R. Abcynayake with P. Wickremaratne.

Nimal Sitipala de Silva
Jamini Lokuge.

Sanjeewa Jayawardena, PC with Chanitha
Rupasinghe. Lakmini Warusawithana,
Rukshan Senadh¢era, Dr. Milhan Mohomed,
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Ridmi Benaragama, Eranga Thilakaratne,
Gimhani Arthanayake.

Petitioner Dadallage Titus Padmasiri { $.C.S.D. 282020)
Counsel K.G. Nissanka .
Petitioners Mahaoya Sobilha Thero .
Moragoda Nandarathana Thera .
Ranjith Danapala Abeysekara,
Before : Hon. Jayantha Jayasuriya, PC, C)

Hon. B.P. Aluwihare, PC, J

Hon. Sisira ). de Abrew. J

Hon. Privantha Jayawardene. PC. )
Hon. Vijith K. Malalgoda , PC, )

The Court assembled for the hearing on 29™ and 30" September, 2020 and 2™ and 5" October,
2020 at 10.00 a.m.

A Bill in its long title referred to as “An Act 1o Amend the Constitution of the Democratic
Socialist Republic of Sri Lanks" was published in the Govemment Gazette dated 28™ August
2020 and placed on the Order Paper of the Parliament on 22™ Seplember 2020. The short title of
the Bill is ¢ited as “Twentieth Amendment to the Constitution™,

Thirty-cight petitions in number, were filed invoking jurisdiction of this Court under Anticle
121¢1) of the Constitution. in relation to the aforementioned Bill.

Upaon receipt of these Petitions, Cour issbed notices on the Attomey-Gencral as required under
the Constitution.

16
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There were petitions eleven in number for intervéntion. Court allowed intervention of all those
Intervenient Pelitioners.

Paititioners in two of (heses maners failed (o comply with Article 121(1) of the Constitution.
Therefore, this Court rejecied those two petitions as the jurisdiction of the Court was not duly
invoked,

Court heard submissions of Counsel representing Petitioners, some of the Petitioners in person,
Counsel representing Int¢rvenient Petitioners and the Attomey-General.

There are fifty-cight Clauses in the Bill and they relate to differem subject atiers in the
Constitwtion. Maners and areas relating to which Ihese Clauses rRlate o can be briefly set oul as
follows:

1. Powers and Functions of the Président
President’s responsibiity w Parliament

"

Immunity of the President from suit

Constitutional Council

Cabinet of Mimisters

Public Service Commission

Appointments by President

Secretary General of Parliament

. Dissolution of Parliament

10. Publication and passing of Bills

11. Submission of Bills to People by Referendum

12. Disqualification for election as a Member of Parliament
13. Disqualification for election as President

14, Election Commission and Commissioper General of Elections

RN SV R

15. Appointment of Judges and acting appointments

16. Judicial Service Commission

17. Exercise of Constitutional Jurisdiction on Urgent Bills
18. Attomey-General

17
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19. Auditor-General

20. Audit Service Commission

21. Finance Commission

22. National Police Commission

23. Parliamentary Commissioner for Administraiion

24, Commission to [nvestigaie Allegations of Bribery or Comuption
25, National Procuwrement Commission

26. Definition of Public Officer

Article 120 of the Constitution stipulates the Constitutional Jurisdiction of the Supreme Court,

Provise (a) of Anicle 120 reads as follows:

“The Supreme Conrt shall have sole and exclusive jurisdiction to determing any question
as to whether any Bill or any provision thereof is inconsistent with the Constitution:

Provided thai -

{a}  in the case of a Bifi descrided in is long title as being for the amendment of any
provision of the Constitution, or for the repeal und replacement of the
Canstitution, the only guestion which the Supreme Cowrt my determine is
whether such Bill requires approval by the Peaple at a Referendum by virfue of
the provisions of Article 83;

Article 83 of the Constitution reads as follows.
“Nonwithstanding anyrting to ihe contrary in the provisions of Article 82 -
@) A Bill for the amendment or jor the repeal ond replacement of ar which is inconsisieny

with arny of the provisions of Articles 1, 2, 3, 6, 7, 8, 9, 10 and 11 or of this Anticle; and

B 4 Bilt for ihe amendmeny or for the repeal and replacement of or which Is inconsistent
with the provisions of paragraph (2) of Article 30 or of. paragraph (2) of Article 62
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which wouwld extend the term of office of the Presidens, or the duration of Parliament, as

ihe case may be o aver six years,

shatl become law if the number of votes cast it favour thereof amounts {0 not less than
two-thirds of the whole number of Members (including those not present), is approved by
the People at a Referendum and a certificate is endorsed thereon by the President in
accordance with Article 80°.

At the outset, the Attomey-General submitied that he had received instruclions from the
Minister of Justice thar the Govemment has decided to make series of amendmenis at the
committce stage and a document comaining these proposed commitiee stage amendménts drafted
by the Legal Drafisman was tendered 1o Coun as well as w tﬁe Counsel for the Pelitioners in
open Courl and followed up with a motion dated 30™ September 2020 filed at the Registry.
However, all Counsel for the Petitioners submitted 1hat they are unable to make any submissions
based on such proposed commitiee stage amendments but would make their submissions in
relation (o the Bill as it is placed on the Onder Paper.

1t is an accepied practice, when the Supreme Court examines the constitutionality of Bills, for the
Attomey-General to inform the proposed amendments to the Bill that will be made at the
comminee stage. Such process facifitmes efficiem disposal of determinations of the Supreme
Court. Therefore, the Court took into considetation the peoposed committee stage amendments
submitted 1o Court along with the motion dated 30™ September 2020, which contained Lhe
referénce number L.D.- O 7/2020. (A copy of which is annexed hereto).

There are Hfly-¢ight Clausés in the Bill under ¢onsideration anq noné of them se¢k to amend or
repeal and replace Articles 1, 2, 3, 6, 7, 8, 9, 10, 11, 3002), 62(2) or 83 of (he Consiitution.
{hereinafter alse referred to as “entrenched Articles™)

However, Petitioners contended some of the Clauses of the Bill are inconsistent with some of the
Articles enumerated in Anicle 83 and hence requirt (o be approved by the Pcople at a
Referendum in addition 1o the number of voles cast in favour of the said Bill being 1ot less than
two thirds of the whole number of Members {including those not pcesent) {hereinafler referred to
as the special majority) and (he certificate of the President is ¢ndorsed thereon as provided under
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Article 82(5) of the Constitution, if the said Bill is to become law. Funhermore, they submicted
that not only in situations where any Clause is direetly inconsistent with any of the entrenched
Articles that atiracts the need to oblain the approval of the People a1 a Referendum. They
however submitted the said requirerent arises in situations where any of the Clauses have a
prejudicial impact on Sovereignty of the People, too.

On behalf of some of the Petitioners. it was ¢contended that the Bill under consideration could
not become law even if il is approved by (he People at a Referendum in addition 16 it being
passed with two-thirds majotity in Patliament They contend that the provisions of the Bill affect
the basike structure of the Constitation and therefore ¢ould not become law under any
circumstances. It is their contention that the preamble 0 the Constilution assures lhe People
Freedom, Equality, Justice. Fundamental Human Rights and the Independence of the Judiciary as
imangible heritage and ratifies republican principles of Representative Democracy as an
immutable republican principle. They contended, that the Bill as a whole violates such principles
and therefore cannot become law, even adhering 10 the precedure stipulated under Article 83,

However, the Supreme Court in Temth Amendment to the Coastitution Bill, [SC No 3 /86
{special), Decisions of the Supreme Court on Parliamentary Bills (1984-1986) Vol. Il page 47 at
48), in the majority decision in Thirteenth Awmendment ¢o the Constituiion Bill and
Provincial Councils Bill [SC No 7/87 (Special) & SC Ne 8/87 (Special). Decisions of the
Supreme Cowt on Parliamentary Bills (1987) Vol. 111 page 21 a 37] and Nigetecnth

Amendment {0 the Copstitwtion Bill [SC SD No 32/2004, (Decisions of the Suprzme Court on
Parliamentary Bills (2004-2006) Yol. Vil page 58 at 60] declined to follow such construction.

Furthermore, it is pertinent to observe that Articles L, 2 and 3 of the Constilution expresses the
nature of the State and the Sovereignty of the People. They encapsulate core features described
in the preamble to the Constiution. Anicle 12(¢a) read with Anicle 83 of the Constilution
provides that Articles specified therein, including Article 1 of the Constilution can be amended if
such amendment is approved by Pcople at a Referendum in additien to it being passed wilh the
special majority in Parliament. Hence, we are unable to agree with the contention that some of
the provisions of the Constitution cannot be amended even with the approval of the People, in
addition 10 the special majority in Parliament.
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In numerous occasions, the Supreme Cowrt had determined that when a Bill falls within the
ambit of Article 120(a), the only question this Court has (0 determine is whether the Bill under
consideration requires the appraval by the People at a Referendum by viriue of the provisions of
Article 33 of the Constitwtion, In the Decision of the Supreme Court in Feurth Amendmeat to
the Constitutios Bill, [SD No 3 of 82 P/Parl, Decisions of the Supreme Cour on
Parliamentary Bills (1978-1983) Vol. | page 157], decided that it does not have junsdiclion wheo
the drafi Biil in its long fitle has described as being for the amendmeni of the Constitution and is
intended to be passed with the special majority required by Article 83 and submitted to the
People at a Referendum.

These proceedings, however relate to applications that had invoked the jurisdiction of this Coun
in terms of Articke 121 read with Article 120¢a} of the Constitution where the sole question this
Coun is called upon (o determine is wheiher the Bill as a whole of any of its provisions is
required to be approved by the People a1 a Referendum in addition 1o il being passed with the
special majority in Parliament, if it is to become law.

Imtervenient Pelitioners (save for one [niervenient Petitioner) and the Anomey-General
contended that none of the Clauses in (he Bill are inconsistent with any of the enuenched
Articles that are referred 10 in Article 83 of the Constitution. They, therefore contended that the
Bill under consideration can become law if tbe number of voles cast in favour thereof amounts o
a0t less than Iwo thirds of the whole number of Members (including those not present) and upon
a certificate being endorsed thereon by Ihe Speaker.

Furthermare, it is their contention that the amendments effected by most of the Clauses in the
Bill would rsult in the te introduction of the provisions (hal were in operation prier to the
Nineteenth Amendment to the Constitution. Further, they contended that no Referendum would
be required to feverse the changes that had taken place due (o an amendment that was passed
only with the special majority in Parliament. The Supremne Court in SC SD No 8/2000,
{Determination om Sevemteenth Amendment to {he Consitutiom Bill) [Decisions of the
Supreme Court on Parliamentary Bills (1999-2003) Yol. Vi1, page 213 at 213}, observed;
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“Jt would indeed be iflogical 10 comtend that the Amendment which was introdisced only
with a Specilal Majortty without submission 1o a Referendhm: coudd be repe;a!ed only if' it
is submitied to a Referendum” .

This observation in our view, should he ¢considered in the proper context of the circwnstances,
under which the Court made i1’ delzrmination. Court had taken into account the unique features
in the surounding factors when it made the final dewrmination. The Amendment that was
considered by Court was to introduce a new clecioral process.

The Parliamem, which cnacied the 1978 Constitution, did consist of members that were ¢lected
through an election held under first past the post system. However. in 1978 Constitution the
clection process was Kk be held under Proportional Representation system where the voter did not
have an opporiunity to express Iheir preferential vote, Fourieenth Amendment to the Constitution
introduced the opportunity for a preferential vote in to the Proportional Representation system.
The amendrent the Count was considering (Severteenth Amendment) changed the ekecloral
system to a mixed system comprising both elements of First Past the Post system as well as
Proponional Represeniation system. However, it did away, with the preferential vote that was
introduced by the Fourteenth Anvendment.

The corc question {in the Seéventeenth Amendment Determination) thercfore, was the
Constitutionality of the change of the electoral system of which one component was the removal
of the preferential vote. The Count in in its det¢rmination recognizes the fact that the change in
the Proportional Reépresentation system by introducing the preferential vole was introduced
through the Fourteenth Amendment, that was passed only with the special majority in
Parliament.

However, the said factor 1s not the sole matter that the Court (00K into consideration, in finally
deciding the Constitutionality of the Bill.

It recognised two other features in the new electoral system proposed lo be introduced by the Bill
namely, :
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“woters would, in terms of the Amendmens have a ehoice of eleciing candidates ta
represent thelr respective electorate. being @ choice not provided as he law siands amd

which is necessary if Franchise is to have its true meaning"

and

“the names of the candidave nominated for clection under the District PR sysiem and the
National PR system would be forown o the vorers ut the time of efection and could be
taken into account when they exercise their franchise . {supra at 218)

Therefore, it was the cumulative effect of all these facltors that led the Court 10 its’ final

determination.

Above faclors show that the opportunity available (o the voter through the "preferential vote” was
not fully 1aken away in the new sysiem introduced by the Amendment that was under
consideration. Hence, there was no complete reversal of the enhancement of franchise granted
through the preferential vote in introducing the mixed <lecioral system by the Amendment,
which the Court. determined that it did not alienate the lcanchise of the People.

ln our view, it is in this context, thai the above slated observation of this Coun in SC SP No
8/2004, (supra) should be considered.

Petitioners contended that the manoer in which a prior améndment was adopted should not have
any influence when the Constitutlonality of the Bill is considered. I is the effect that the Bill
would have on the Constitution as it stands at the time the amendment is proposed, that has to be
examined in determining whether the Bill should be presented before (he People at a Referendum
as provided under Article 83 of the Constitution. They contended that the question the Court
should consider is whether any of the provisions in the Bill are inconsistent with the Articks 1,
2.3,6, 7,8, 92and 10 of (he Constiption.

It is pertinent (¢ observe that under the Censtiwkion, situations where the need for a Bill to be
approved by the People at a Referendum, if such Bill is (¢ become law arg enunerated in Article
82. No other Bill needs to be approved by People al a Referendum even if it is an amendment (o
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the Constitution. In such siluations the only requiremént is for such Bill to be approved by the
special majority in Parliament, if they ar¢ not inconsistent with Article 83 of the Constitution
Under snb Articles (2) and (b} of Atticle 33, two situations are identificd as the silwations that
warran! the approval of the People at a Referendum. They are namely,

8} A Bill for repeal and replacement of any of the Articles enumerated therein:
or
b} A Bill, which is inconsistent with any of the Articies, enumerated therein.

It is also pertinent (o note that entrenched Articles include Article 3 - the Sovereignty of the
People. A Bill 1o amend the Constitution thal is consistent with the entrenched Arlicles or which
enhances the Sovereiguty of the People do¢s not require the approval by People at a Referendum.
In such instances passage of the Bill with approval by the special majority in Pardiement would
suffice. However, any subsequent amendment that would impact adversely on such enbancement
or the reversal of such enhancement, which creates a prejudicial effect on the Sovereignty of the
People. such subsequent Bill would need the approval of \he Peopk at a Referendum,
irrespective of the fact that (he ¢arlier Bill had become law with the special majotity, only.

Therefore, the need 1 obrain the approval by the People a1 a Referendum will have to be decided
based on the consistency or inconsisiency of the Bill with the entrenched provisions and not
based on the manner in which the provisions that are proposed 10 be repealed or amended, had
been epacted.

It was funther contended that the changes that are introduced by the Twenlieth Amendment Bill,
would restore provisions that were there prior 10 the Nineteenth Amendment and somic of them
did in fact exist from 1978. Therefore il was contended that those provisions had survived the
test of time and therefore restoring the srarus guo ante should not reguire the approval by People
at a Referendum as (he 1978 Constitwion was énacted only with the special maority in
Parliament,

In this context it is pertinent to note (hat the 1978 Constitution was cnacted after repealing the
1972 Constitution. The 1972 Constitwtion did ot comtain any provision requiring the approval of
the People al a Referendum, when passing a Bill, if they were inconsistent with any provisions in
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the Constitulion, Thetefore the fact that certain provisions existed in the 1973 Constitution per se
canol negate the effect of Article 83 of he Constitution. As correcily submiited by the
Attorney-General when considering the Constitutionality of a Bill in the context of Anticle 83,
what should be considered is the provisions in the Constituiion as at the time the Bill is proposed
to be submitted and the impact the Bill would have on those provisions. It is also pertinent to
obcerve that Arnticle 80(3) of the Constilution precludes any Court making any determination on
the validity of 3 law, after the President’s or Speaker's Centificate is endorsed on the Bill.

Therefore, the object and purpose and the effect of the Bill namely that restoration of status quo
ante 19" Amendmenl per se does not take away the jurisdiction of the Court to examine whether
any of the Clauses in the Bill attract Anticle 82 of the Constitution.

As the mein issues that bave 10 be determined {n these proceedings include Sovereigniy of the
People, Powers of Government and checks and balance between organs of govemment, it 1s
pertinent 10 3¢t out imporiant principles on these areas developed through jurisprudence of this
Court.

In R.Sampanthan ef af v Atlornev Gemeral er af, (SC FR 351/2018. mmues of the Supreme
Count dated 13-12-2018) cited with approval the following decisions of the Supreme Court:

“In the Determination by this Court [N RE THE NINETEENTH AMENDMENT 70
THE CONSTITUTION {SC SD 04:2015 af p.6-7] Sripavan CJ held "Article 42 staes
“The President shalf be responsible io Parfiamem for the due exercise, performance and
discharge of powers, duties and funictions under the Constitution and any writien law,
including the law for the iime being relating to public security. " Thus the President’
responsibility 1w Parliament jor the exercise of Execurive power is esiablished. Because
rhe Constiiution musi be read as a whole, Article 4(h) nisist also de read in light of Article
42 Clearlv the Constitution did not imtend the President to funcrion as an unfettered
repository of executive power unconsirained by the other organs of goveriange,

It has also been frequently recognised by this Cowrt, that ow- Constituilon enshrines the
doctrine of separation of powers, In this regard, 8. N. Sthva CJ held. IN RE THE

NINETEENTH AMENDMENT TO THE CONSTITUYION {2002 3 SLR 8% at p. 93]
"...THhis balance of power between ihe three organs of government. as in the case of other
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Constitigions based on a separation of power is susiained by cersain checks whereby

power is airvibuted (o one organ of government in velation to another ™

n v, MAYA vs. SRI LAN.

{SC Appeaf 13:2015 decided on 6" i December 2013} Privamtha Jayewvardena, PC J.

sicted, —The docirine of separation of powers is hased on the concepi that concentraiion

of the powers of Government in one body will lead to erosion of political freedom and
fiberty and abuse of power. Therefore, powers of Governmem are kept separared (o
prevent the erosion of political freedom and liberry and abuse of puwer. This will lead (o
corirolting of one another. There are three distinct functions involved in a Government of
a Stare, namety legistative. the executive and the judicial finictions. Those threc bramches
of Govermment are composed of different powers and function as three separate orguny

of Government. Those three organs are constitwrionally of equal sianes ond also

independent from one another. One argan should not comirof vr interfere with the powers

and fincilons of another branch of Government and should not be in a position to

domiinate the others and each branch vperates as o check on the others. This is
accomplished through a system of “checks and balances". where each branch is given
cerfain powers so as {o check and balance the other branches.. The doctrine of
separation of powers is enshrined in Article 4 read with Arvicle 3 of the Constitution of
the Democratic Socialist Republic of Sri Lanka. ”

The aforesaid principles describe the nature of the State, powers of govemment and checks and
balances belween organs of State.

The scope and the interrclationship of Anicles 3 and 4 of the Constitution had been analysed and
discussed by this Court in, numerous judgments. It is pertinem to note that it is only Article 3
what is enirenched under Article 83 and, Article 4 merely provides form and manner of exercise
of Sovereignty enshried in Article 3. However, the importance of reading both Articles 3 and 4
together, bas been emphasized by this Court, on the basis that they are linked together. [n
Niveteenth Amendwent fo the Constitution, [SD 11/2002, Decisions of the Supremse Court on
Parliamentary Bills, {1991-2003) Vel Vil page 5313 at 319] Supreme Court held;
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it statement in Article 3 theat Sovereigmy is in the people and Is “inalienable™ heing an
essentiol efement which pertains to the Sovereigaty of the People shou!d necessarily be
read into each of the sub paragrapks in Articte 4...... ... The meaning of the word
“aticnate " as a legal term, Is Yo rransfer anvthing from one who has i for the time being
10 anorher, or (o relinguish or remove anything from where it afready fies”

The Supreme Court in Nineteenth Amendment ¢o the Constitution Bill, [SC SD 042015,
Decisions of the Supreme Court on Pardiamentary Bills, {2014-2015) Vol. X11 page 26 at page
31). while recognizing:

"Sovereign People have chosen not ta enfrench Article 4 Thergfore it is clear thar not alf

violations of Article 4 will necessarily result in a violarion af Articte 2",

accepted with approval, the conclusion of the Suprerme Courl in Nineteenth Amendomeni te the
Coastitution [Decisions of the Supreme Court on Pariamemary Bills, (1991-2003) Vol. V11
page 313] that;

“the fransfer, relinquistment or removal of a power afitibuted to one organ of
Uovermment to another organ ov hody would be inconsistent with Article 3 read with
Arilcie 4 of the Constintion”, (supra at 33)

It was funther held that Article 4 provides form and manner of the exercise of Sovereignty (supra
a 33).

Therefore, when the Court examines a matier in the contexi of infringement of Soversignty
recognised m Article 3. invariably the Court will have to cxamine whether there is any
prejudicial impact on any of the different facets of Sovereignty as described in Article 3. of
which the form and manner of cxcrcis¢ of such Sovereignty is elaborated in Articke 94 of the
Constitution. Hence m such an instance a Bill conlaining such provision which has a peejudicial
effect on Sovercignty of the people amounting to the alicnation of such Sovereignly, needs to be
approved by the people in addition to it being passed in parliamem by (he special majority, if the
Bill to become law, as provided vnder Article 83 of the Constitulion.

Clause 3 (Duties of the President)
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This Clause repeals and replaces Anticle 33, Through this amendment Duties of the Preaident as
specified in sub Articke (1) of Article 33 are removed. Petitioners contended that the removal of
the Constitutionally mandated duties infringe on Articles 1 and 3 of the Constitution. The
Attlomey General contended that Article 33{1) reiterates duties of the President that are set oul in
the other parts of the Constitution. Therefore. Article 33(1) duplicales and removal has no
adverse impact. It is contended that Article 33(1)a) and 33(1Xb) contains a restatemem of duties
that are enumerated in several other Articles in the Constiwtion. In the course of the submissions
of the Attorney General, Cowrt’s atienlion was drawn to many- provisions in chapter VI of the
Constitulion, which sets out Directive Principles of State Policy and Fundamenial Dutics, and the
forms of the oaths the President has 10 subs¢ribe 10 when assuming duties.

[v i3 pertinent to note that within the existing Conslitutiona) framework, the President exercises
£xecutive powers as pan.of the Sovereignty of People. As this Court in Nimeteenth Amendment
to the Constitutiom Bill, (SC SD 11/2002, Decisions of the Supreme Court on Parhiamentary
Bills, (1991-2003) Vol. VIl page 3135] held that, it is the Peopke’s inalienable executive power
that is exercised by the President Further, such executive power is a part of the powers of
Governmenl recognised in Article 3 of the Constitution. In numerous occasions this Court had
held that the powers of govemment that are deposed on persons through different branches of
Govemment are held in trust for and on behalf of the People. Therefore. it is of paramount
importance 10 demarcate the exact parameters within which such powers should be exercised. In
this context it is further important 10 note that the Supreme Court recognizes the principie -

“that our Law does nor recognise vhat any pubdlic avthority, whether they be the
FPresident or an officer of the State or an organ of the State, has unfentered or absofute
discretion or power”, {Seven Judge Bench decision in R.Sampanthan 27 af v Attorney
General ¢ af, SC FR 35172018, minutes of 1the Suprenie Court dated 13-12-2018).

In (his contexy, seiting out the duties of the President, who cxercises People's wnalicnable
executive power m trust for the People. sirengthens the Sovereignty of People. We observe that it
is desirable 0 list them under a single beading in the Constitution rather than leaving for the
people to figure them out by going through the entire Constinsion. However, Conrt s jurisdiction
al this point is not to address issues in the comtext of desimability but in the context of
meonsisiency with Artiche 83.
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[n the case of Attormey-Gemernl v Sumathipals (2006 (2) SLR 126 at 143) the Supreme Court
cited with approval statement made by Viscount Simonds in the case of Magor and Si. Mellons
RDC v Newport Corporalion 1952 AC 189;

“a judge cannot under a thin guise of interpretation usurp the funcrion of ihe legisliarure
10 achieve a result that the judge thinks 1s desyrable in the interest of justice. Therefore,
the rolfe of the judge Is 1o give effect fo the expressed intention of Parfiament as it is the
bounded duty of any cowurt and the funcrion of every judge to do justice within the
stipulated parameters .

Article 33(1Xd) recognizes the President’s duty 1 ensure the creation of proper conditions for
the conduct of free and fair clections and referenda, on the advise of the Election Commission.
Tmposing such duty stengibens franchise, which is a part of the inalienable Sovereignty of the
People. The Supreme Court bad beld that franchise is not confined (o the act of poll but includes
free and fair elections. This duty is not lisied in any other place in (he Constilution. Clanse 3 in
the present form removes this duty also from Article 33.

Clause 3 in its’ present form is incousistent with Article 3 read with Article 4 of the Constitution
and therefore needs 1o be approved by people a1 a Referendum.

However one of the amendments proposed to Clause 3 through the comnuittee stage amendments
is to insert the following:

(<) to ensure the creation of proper conditions for the conduct of free and fair elections, a4 the
request of Election Commission™,

Therefore, the inconsistency in Clause 3 of the Bill would ¢ease if Clause 3 is amended in
accordance with the proposed Committee Stage amendment and \hereafier could be passed with
the special majonity in Parliamen.

Clause $ (Immunity of the President)

Clause 5 of the Bill repeals Article 35 of the Constitution and replaces with a new Article
numbered 35. Proposed Article 35(1) recognizes immunity of (he President from suil. Proposed

29



SC. 5D No. 01/2020 - 39/2020

Arnicle 35(3) identifies four different instances where the immunhy recognised in proposed
Article 35{1) would not be applicable. They includ¢ a situation that does not exist among the
current provisos to the immunity of the President. That is namely, any proceedings in relation to
any subject or function assigned 10 of remaining in his charge under Atticle 44 of the
Counstitution,

This change atiracts judicial review in respect of the President’s exercise of excoutive powers in
his capacity as a Mimister of the Cabinet of Ministers, by any competent court. This change to the
existing provision enhances People’s judicial power and also places an effective check and
balance on President’s exercise of People's executive powers. Hence Clause 5 m this ¢conlext
enhances Sovereignty of the People and could become law with the special majority in
Parliatment,

It fact, this change should be considered in the context of Clause 7 of the Bill. Section 44(2) of
Clause 7 of the Bill empowers the President to assign to himself any subject or function, a power
that is not deposed on the President under the present Constitution. The said change that has been
proposed through Clause 7 also enhances the cxercise of People’s executive power and hence
does not warrant the approval of the People al a Referendum,

However. another change introduced by Clause 5 is the removal of the specific constitutional
provision that recognised People's right to invoke Supreme Court jurisdiction in relation (o any
alleged infringement or an imminent infringement resuliing from the acts of the President.

The 191h Amendment (o the Constitution look away the immunity (hal was hitherto conferred on
the President, 10 an extent, and his acts gua President were made amenable to the fundamental
rights jurisdiclion under Article 126 of the Constitntion, provided that the action is instituled
against the Attomey General. In 50 doing, however, the 19" Amendment did nut “afienale’ the
executive power of the President becanse ‘immunity’ is a privikege confeired on the President
and not a ‘pawer” which he is permitted to exercise. Therefore, in a plain sense, subjecting the
President’s act o the People's fundamental rights would not amourt to an alienation or fransfer

of executive power,
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Article 35(1) of the Constitution reads as follows:

“White amy person holds office as President. no proceedings shafl be instituted or
continued against him in any corrt or Iribunal in respect of anyrtiing done or omitied to
be done by him either in his afficial or private capacity ™’

“Provided that mothing in this paragraph shall be read and consirued as reswvicting the
Right of any person to make an application under Article 126 aganst ihe Ariorney-
General, in respeet of amphing done or omiried o be done by the President, in his official
capacity ™,

However section 35 of Clause 5 of (he Bill does not contain such a provisa to the President’s
mmumty,

Petitioners contended (hat the denial of the opporunity for the People (o invoke jurisdiction of
the Supreme Court on any alleged vielaton of a Fundamental Right due to an act of the
President, infringes the Sovereignly of the People and therefore is inconsistent with Articks 3
and 9 of the Constitution.

To the contracy, the Attomey-General and (he Intervenient Petitioners contended that Clause $
does nol infringe the Sovereignty of the people. They contended that the protection provided to
the President (hrough immunity from suit did exist from 1978 and hence the ¢ffect of Clause 518
the restoration of the stalis guno anle, only.

In other words, the Attomey General and the intervenient petitioners pointed out that Clause 5 of
(he bill is 2 reincamation of the Article 35 as it existed under the original constilution.

However, it is conceded among all parties that up imtil now. Anicle 35 was never subjecied 10
serutiny of Court by way of constitutional review, The pronouncements by the Counts and the
limited intoads made (0 inumunity were made in a context where Article 35 was already a part of
the 1978 Constitution. This is historic in a sense, for more than forty years later, the Court is
called upon (o examine its compalibility with People’s Sovereignty.

What in fact did take place [conseguent to the 19" Amendmend 1o the Consutution] was an
expansion of People’s fundamental rights under Avticle 3 and 17 of the Constitwion. People
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blumred the anificial line that hitherto remained berween executive acts and presidential executive
acls. Furthermore, the expansion was significantly wider, in that, the 19" Amendment not only
abridged Presidential immunity from suit, it extended justiciability to “in respect of amything
done or omitted to be done by the President, in his officiaf capac::‘ry." The 19™ Amendment 1o the
Constitution employed very specific language when refaining immunity. It saved from review
only Article 33(2)g). But in removing inunupity it did not cross-refer to Article 33. The
resulling position is that it entrenched and enhanced the ofien unpronounced and a nvanced right
which the People bave conferred on themselves under the Constitution—which is the right to
redicss violation of their fundamental ights by executive and adminisirative action. This right,
couched in Article 17 read together with Articles 3 and 126, is unrestricted in its operation,
Article 15 read with Article 4{d) which introduces resiriction for ‘exércise and operation® of
certain fundamental rights, explicitly omits any reference w Article 17. This necessarily means

71 lute and is a direct expressionof P

fupdamental rights under Asticle 3 of the Constitution.

The Aromey-General and on behalf of the Intervenient Petitioners il was contanded however,
that the Constitition mandates a specific process to address concerns of any situation arising due
10 President’s intentional violation of the Constilution - the impeachment process.

However, the existence of such altenative remedies and other political detemrenis do not assuage

immunity's inherent incompatibility with People’s nght to remedy. Impeachment ¢stablishes a
process by which the President shall be removed from office only in certain well-defined
recognized grounds. This is quite distinct from the fundamental nghts junisdiction which
provides People with a prompt remedy to redress individual njunies they may suffer at the hands
of the executive. Immunity from suit will most certainly leave the ordinary citizen and future
generations without an adequare remedy, regardless of 1he substantiality of their claims.

It is further contended that the Supreme Court through its jurisprudence has recognised the
distinction between the “doer™ and the “act” in the context of the President’s immunity and had
held that the immunity protects the “doer” only but not the “act”. [Viswvalingana v Liyamage
{19831 | SLR 203, Karwmaiilaks v Dayananda Dissanayake {No. 1) {1999) | SLR 157, Vietor
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Ivam v Hom Sarath N Sitva (2001) | SLR 399, M.N.D-Percra v Balapatabeadl Secretary to
the President and others_(2005) | SLR 185]. It was therefore contended, that the removal of
the provision thau specifically removed President’s immunity in relation to Supreme Court’s
Fundatnental Rights jurisdiction does not infringe People’s Sovereignty.

However, it is our view that the principle cnunciated in the decisions of the Supreme Court that
“inunumity shields only the doer, and not the act’ shoulkd not detract our obligation to examine in
fresh the wnability of absolute jmmunily within the Constitutional schemec. These
pronouncements were progressive, yet inconsistent. They have not rsulted in an enirenched
judicial practice of reviewing the ‘acts’ of the President qua President notwithstanding immunity.
Neither are they hard law, They maybe distinguished, overruled and may even fall inle disusc.
Clause 5 on the other hand. if and when it is enacted into law will acquire a stoic existence, Once
a part of the Constilution, it cannct be ignored. As stated al the start of this analysis, the
Constitutionality of the clause before us must be adjudged having regard Lo People’s Soveraignty
and in a manner that would guarantee not only to present sociely but “succeading generations of
the People of “Sn Lanka™ the rights and freedoms they are entitled to. Therefare, the fact that
evén under the original Adicle 35, the Court had sporadically made inroads into absolute
immunity does not provide a basis to hold that Clause 5 of the Bill will nof attract Article 3 of the
Constitution. It does not stand 10 rcason that this Court should desist from considering the
constiltionality of a clause in iis full breedth merely because (here exists a substantial portion of
urisprudence on the same point.

In any event, the precise scope of Jusiice Mark Fernande™s observation [in Karunatilaka v
Dayansnda Dissanayake (No 1)] is much narrower than claimed by the Intervenient Petitioners.
It helps to reproduce the observalion in verbatim to understand its weight vic @ viz Article 35 as i
existed then,

~1 hold that Avticte 33 only prohibits the institution for coniinuatiing) of fegal proveedings
against the President while in office; it imposes no bar whutsoever oi proceedings (u)
againsi fim wheit he v no fonger in office, and (hy orher persons at any time. That is a
consequence of the yvery waitre of immunity! impnity is o shield for the doer, not for te
act. {...} drticle 33, therefore. neither ransforms an unkinstill uct imo o lowful ane. nor

renders it one which shall not be questioned in any Cowrt. It does not exclude judicial
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review of the lawfulness or propriety of an imprigpsed act or omission, in appropriate
proceedings against some other persoy who does uoi enfoy irmnunity from suit; as, jor
instance, a defendant or a respondent wha relies on an act done by the President, in
order ve justify his own conducet. " (emphasis added) (supra ar 177)

Thus, as per the junsprudencs of this Court, the principle “immunity shields the doer and not the
ac(” as commendable as it is, could obviate the barrier of immunity only when there is “some
other person who does not enjoy immunity from suit™ performing a separate act further to the
President’s act. Jurisprudence of this Court mandates that it is only if these factors coincide.
could the judiciary make way to review the propriety of an act direction dy the President, The
divisional bench of this Court in Victor Ivam v Sarath N. Silva (supra) having traced the line of
authorities discussing the length and breadth of immunity, summanzed the exact scope of the
reviewability of the President’s acts in the context of immunity;

“This case confirms the proposition thai the President’s acts cannor be challenged in a
Cowrt of law in proceedings against the President. However, where some other official
performs an executive or administrative act violotive of any person’s fundomental
righis, and in order to justify his owa conduct, refies on an act dore by the President,
then, such act of such officer, together with ifs parent act are reviewabdle in appropriate
Judicial proceedings, [...] Justice Fernando (akes the marier bevond doubr when he
clearly siates that for suck a challenge to sicceed, ihere musi be some other officer why

has himself performed some executive or adiministrotive act which s violative of

someone s fundamental rights, and thot, in order (o justify his own conduct i vhe doing
of such Impugned act. the officer in guestion jalis back and relies on the act of the
President. It is only in such circumstances that the parent act of the President may de
subjected fo judicial review " (emphasis aided) (supra ai 324-325)

Even in ¥iswvalingam v Liyawage, (supra) Justice Sharvananda’s observation was to the same
effect;

“drticle 35 of the Constitution provides onfy for the personal immunity of the President
during his temunre of office from proceedings in wity Court. The Presiderny ¢annin be
summoned 1o Cowrt to justify his aetion. Byt thar is @ far cry from saving that the
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President's acts cannol be examnned by a Court of Law. Though the President is immuine
from proceedings 1n Court a party whe invokes the acts of the President in his suppost
will have to bear the dburden of demonstrating vhat such acrs of the President are
warranted by law; the scal of the President by itself will not be sufficient 1o discharge
thay burden™ (emphasis added) (supra a1 240-241)

Therefore, the principle (hat immunity only shields the doer and nor the acl could only do so
much 10 bring the President’s acts qua President to justiciability. The resulting inference is that
where there is no other official relylng on the President’s act. an entite section of “acts’
themselves will not ke subject to review. In fact, in Silva v Bamdaranaike, [(1997) 1 SLR 92 &«
99], the Supreme Counl dismissed the Petitioners application without granting leave (o proceed.
In the said case Perera ) observed:

“We are of the view, therefore, that having regurd 1o Arilcle 35 of the Constitution, an ucf
or omission of the President is no? fusticlable in a Cowrt of low, more-so where the said
&t or omission is being questioned in proceedings where the President is not a party and
in Lo could not have been made a party. There is no dondt that the averments in the
pelitions flow from the act of appoimtment made by the Presidens. It is only the
President who coald furnish detaits relating to the said appointnsent. Where rthe
Constitution specifically prohibits the institution of proceedings against the President, &
chollenge 1o the appointment cannot be isolated from the President in proceedings
against the Ist respondent (the person appointed) where the basis of the appointmenrt
whick is a matter whick in terms of the Coustitution falls within the purview of the
President. Such master cannot be convassed in any Count. Accordingly, we are of the
view that this applicarion cannof be enteriqined By this Conrt and must be dismissed in
flimineg.” {(emphasis added).

This illusiratss the concems raised — that where there is no intetmediary relying on the
President’s action, the Court would be precluded from examining the vires or the lawfulness of
the powers, prior to the Nineteenth Amendment to the Constitution, In such circumstances, not
only the immunity shiclds the ‘doer’, it very well shields the "act” itsclf. Further, the Cowrt

35



SC. SO No. 01/2020 -39/2020

cannol review i vacuo. There must be a person whe is subject to the jurisdiction of the Coun,
who has relied on a direction/ exercise of power by the President. If not. the exercise before the
Court would only be acadernic, incapeble of enforcement. and consequently, of redress.

It was also contended (hat there are other situations in the Constitulion where immunity from suit
had been granted.

Inalienable Sovereignty of the People as recognised in Article 3 of the Constitution includes
Fundamental Rights. Furthermore Article 4 of the Constitution sets ot the mannér in which
People could exercise and enjoy Sovereignty,

Anicle 4(d) reads as,

“the fundamental rights which are hy the Constitution declured and recaugnised shail be
respected. secured and advanced by alf the organs of the govermment and shell wot be
abridged, restricied or denied save in the manner and to the extent hereinafier
provided”,

Articke 4 {d), in our view, places a heavy burden on all organs ot the govenunent to respect,
secure and advance the fundamental rights guaranteed by the Constitution, and furthérmore not
(o “abridge, restrict or deny”. In Visuvalingam v Liyanage, (supra) the Court observed that non-
justiciability of executive action cuts across the very ideals ¢nshrined in the Preamble 1o the
Constilution [t was held'?

“Actions of the executive aré not above the law and can ceriainly be guestioned v o
Cowt of Law. Rule of Law will be found wanting in its completeness if ihe Depury
Solicitor Genieral's comtention in its wide dimension iy t¢ be accepied. Such an argument
CUts across the ideals of the Counstitusion as reflected in its preamble. An intention fo
nake acts of the President non justiciable canrot be attriduied 1o the mokers of the
Constitution.” (emphasis added) (supra at 240)

At least on one prior occasion, [Eighteeuth Amendment to the Conmstitution, SC SD 12/2002]
this Court when confronted with the constitutionality of absolute immumty, categorically stated;
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“By the envisaged [8th amendment, the Constitutional Council is clothed with nutimired
and unfeftered immunity on their decisions, recommendations and approvals, {f suck
irmmunity is given to the Constirutional Councll, it wonld in effect be elevated 16 a body
that is not sudfect 1o law, witicly Is inconsisient with the Rute of Law. The Rufe of Law,
means briefly the exclusion of the existence of arbitrariness and maintaining equality
before the Law {A. V. Dicey - Law of the Constitution, pg. [20). Hitherio, without
xceprion, execuiive wmd adminisirative action have been subjecied (o the jurisdietion
enshvined in Arricle 126 of the Constitution. The toral innunily expected in tevms of the
proposéed amendment fo the Consiitesion would effectively shut ons the justiciabiliy of
actions of the Constitwtional Comncil in the exercise of the fwudamentd rights
jurisdiction by the Suprense Court,” (emphasis added) [Decisions of the Supreme Coun
on Parliamentary Bills (1991-2003} Vol. VIl page 303 a1 305-308)

Thus, i1 1s seen thal our Constitation which is founded on rule of law does not tolerate non-
justiciability. 1t is premised on the very basic lenet thal every injury must be remedied, If the
avenue for redress is to be taken away, that is a matter (hat directly impinges on the
“fundamental nghts” of the People as found in Article 3 of the C_mslilmion.

While Article 17 in Chapter IIL of dwe Constitution recognizes the right of every person o apply
10 the Supremie Count in respect of the infringement or imminémt infringement of a fundamental
right by executive or administrative action, Anticle 126 (1) of the Constitution recognizes the
Supteme Count’s jurisdiction 1o detemmine any question relating to infringement or imminent
infringement of Fundamental Rights due to executive or administrative action,

Through this scheme in the Constitwtion, People’s Sovércignty in enpying and (he ¢xercise of
Fundamental Rights and the exercise of judicial power in situations of the infringement of such
Rights is protecled and enhanced. Judicial power of the people is exercised by Parliament
through courts,

Submissions were made by the Attomey-General that immunity is essential for the ¢fficient and
unimpeded discharge of functions. However, these submissions failed to establish a cogent and
rational nexus between non-justiciabilicy of President’s act and the eflective discharge of
functions and duties.
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Clause 5 of the Bill, removes the right of any person 10 invoke jurisdiction of the Supreme Coun,
in relation 1o any alleged infringement of a Fundamental Right dve to the conduct of the
President, The alternative processes refemred 10 by the Attomey-General and the [mervenient
Petitioners in their submissions in our view do nol provide the nature of protection guaranieed to
the People through the existing provisions in (he Constilution,

Therefore the removal of the existing right guaranteed through the Constitution to the People 1o
invoke the jutisdiction of the Supreme Court under Article 126 in relation to acts of the President
is inconsistent with Articles 3 and 4 of the Constiturion. Hence we determine thai Clause 5 in its’
current form require the approval of the People at a Referendum.

However this inconsistency would cease, il Clause 5 is suilably amended and, make provision
for the People to invoke junsdiction of the Supreme Court under Article 126; in instances where
there is an alleged violation or an alleged imminent violation of a Fundamental Right, due © an
act of the Presidemt.

Clause 6 {Pardiamentsry Couneil)

Clause 6 repeals Chapter VILA of the Constitution, and replaces il with a new Chapier VIIA,
Chapter VIIA of the Constitution comprises of Articles 41A. 41B, 41C, 41D, 41E. 41F, 416,
41H ond 411. They relate mainly to the constitution of the Constitutional Council, its role in
certain appointments made by the President and ancillary matters. The effect of Clause & is
introducing a new institution named Parliamentary Council. The composition of the proposed
Parliamentary Council, confines to legislators. The main change thet is introduced through this
Clause is the tol¢ the Council plays in centain appoiniments. Power of appointment to all
specified institutions including the Chief Justice, other judges of the Supreme Court, (he
Attorney General, members of the Judicial Service Commission remains with the President
However, the proposed Council has no power Lo grant any approvals to such appointments. The
President is obliged only to seek observations from the Council, prior to making such
appointments.
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Petitioners contended that the removal of the need for a prior approval of an independeni body in
relation 1o the aforementioned appoinmnents adversely offects checks and balances on the
exercise of executive power by the President as well as the independence of the judiciary, which
is an intelligible heritage as stipulated in the preamble to the Constitution. Hence they contended
Clause & infringe the Sovereignty of the People. Chapter VIIA was initiatly inroduced into the
Constitution through the Seventeenmh Anendment. in 200). However thereafier in the year 2019,
provisions relating (o the Constitutional Cowncil were repealed and replaced with provisions
establishing the “Parliamentary Council™. Theteafter in 2015, through ancther Constitutional
amendment the Padiamentury Council was replaced with whe re-esablishiment of the
Canstiwtional Council.

This Court in in its determination in Seventeenmth Amendmeni to the Constiwiien (SC
Determination Number 6/2001, Decisions of the Supreme Court on Parliamentary Bills, (1991-
2003} Vol. VII page 249 a1 253) having considered the necd of prior approval of the
Constitutional Council in relation 16 certain appointrents made by (he President held;

“although there is a restriction in the exercise of the discretion hitherta vested in the
President, (his testriction per se would not be an erosion of the executive power by the
President, so as to be inconsistent wilh Article 3 read with Anicle 4(b) of e

Constitution™,

In 2015, when the Constitutional Council was re-established through the Nineteenth Amendment
to the Constitution. the Supreme Court in “Nimeteenth Amendment to the Coastiution Bill”
{SC SD 04-2015, Detisions of (he Supreme Court oo Parliamentary Bills, (2014-2015) Vol. XII
page 26 a1 page 36] held:

“the purp&se and abject of the Constiturional Councif is vo impose safeguards tn respecy
of the exercising of the President’s discretion, and to enswre the propriety of
appointments made by hint 10 imporiant offices in the Executive, ihe Judiciary and 1o the
Independent Commissions. It scts out a framework within which the President witf
exercise his duties pertaining (o appointments” )
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In the year 2010, through the Eighicenth Amendment to the Constitution, provisions refaring o
the Constivtional Council were tepealed and replaced with provisions 10 constitute a body called
Parliamentary Council. The main change that ook place at that stage was confining the role of
the Parliamentary Council 10 provide their observations prior Io the appointments made by the
President to the prescribed positions.

When the Supreme Court made its determination in relation to the Eightesnth Amendment Bill
the Court considered two decisions of the Supreme Court, which dealt with the exercise of
executive powers in relation to the appointments o the judiciary. [SC SD 1/2010, Decisions of
the Supreme Court on Pardiamentary Bills, (2010-2012) Vol. X page 5 a1 10-11]

In Premachandr» » Jayawickrama [(1994) 2 SLR 90] the Supreme Court had held;

“There are no abvolute or unjetiered discretions in public faw. discretions are conferred
on public functionaries in trust for the public, 10 be used for the public good, and the
propriety of the exercise of such discretions is o be judged by reference o the purposes
Jor which they were so entrisied””.

In fumher ¢xamining the scope of the power vested on the President (0 make appointments 1o the
judiciacy, in Silva v Bapdaramayake (supra), Coun held;

“The President in exercising the power conferred by Ariicle 107 of the Constifution s @
sole discretion. The power iy discresionary and not absolute. Ji is neither wurammeled
nor tresirained and oughs (o be exercised with limits,

rilcle 107 does mot expressiy specify amy gualiflcutions or restrictions, However in
exercising the power to make appointments to the Supreme Court there should be co-
operation between the Executive and he judiciary, in order 1o fulfill the object of Article
107"

Having considered the aforementioned views of the same Court, the Supréme Court, in
“Eighteenth Amendment to ¢he Comstitutien”, [SC SD 1/2010. Decisions of the Supreme
Court on Parliamentaey Bills, ¢2010-2012) Vel X page 5 at page 11] held,
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“On a consideration of the tatality of the provision deafing with rhe establishment of the
Parliamentary Councit, it is abundantly clear jor the reasons aforesaid that the proposed
amendmeni is only @ provess of redefining ihe resiriciions thor was placed on the
President by the Constitutional Councif under the 7™ Amendment in the exercise of the
Executive power vested in the President. which is inatienable ™.

When all these decisions of the Court are axamined and considered in the context of Sovereignty
of the people, redefining of safe guards on President’s power oh appointments does not ¢xtend to
an extent that the change alienates the Sovereignty of the People.

It is also pertinent to abserve that Anticle 35 of the Constitution guarantees Peaples right to
invoke the junsdiction of the Supreme Count in instances where the conduct of the Presidemt has
infringed their Fundamental Righis. In this determination we have already expressed our view on
the nead to retain such right in the interest of protecting and preserving the Sovereignry of the
People. Therefore. within this Constitutional structure, we do not observe any inconsistency of
Clause 6 of the Bill wath any of the Articles referred to in Arnticle 83, Therefore, Clause 6 ¢can be
passed with (wo-thirds majority in Pacliament.

In view of our determination on Clause 6, we do not intend making any further determinations
on other Clauses through which consequential changes are introduced in relation 10 the
Constitwtions] Council’s rol¢ in appointments

Chause 7 (The Execulive)

Clause 7 of the Bill repeals the entirety of Chapter VII1 of the Constitution and substitules a new
Chapter fitled ‘The Exccutive’. The said Chapter contains provisions, inter afia. on the
appoiniment and removal of the Prime Mimsier, Ministers of the Cabinet of Ministers, Mimisters
who are not members of the Cabinet of Ministers, and Deputy Ministers. Further. (he proposed
amendment enables the President to hold Ministries.

The Pelitioners contended that after the Constitution was amended by the Nineleenth
Amendment ¢ven though the President was empowered Lo appoint the Prime Minister, he cannot
be removed from office by the Presidem. In this regard the arention of court was drawn lo
Article 46(2) of the Constitution.
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Article 46(2) of the Constitulion states:

“(2) The Prime Minister shall continue to hold office throughout the period during which
the Cabinet of Ministers continues (o function wnder the provisions of the Constiiution
unless he -

() resigns his office by a writing under his hand addressed to the President; or
(b) ceases ro be o Member of Parliament”.

The proposed section 47 in Clause 7 of the Bill confers on the Presidént the power (0 remove the
Prime Minister from office. which as the Attomey-General submitizd is a restoration of the
provisions of the 1978 Constitution.

Article 42 of the present Conslitution states:

“(1) There shalt bqe a Cabinet of Ministers charged with the direction and conirol of the
Government of the Republic.

(3} The Cabinet of Ministers shall be collectively responstble amd answerable ro

FPartiomen:.

(3) The President shall be a member of the Cabinet of Ministers and shall be the Head of
the Cabinet of Ministers. -

4) The President shall appoint as Prime Minister the Member of Parliameni, who, in ihe
Presiders s opinion,_is mosi {ikely to command the confidence of Parligment . (emphasis
added)

Accordingly, under Anticle 42{4) of the Constitution, the President is conferred with the power 10
appoint as Prime Minister who in the President’s opinion is “most hkely to command the

confidence of Parliarment™.

Further. in respect of the appointment of Ministers. Article 43 of the Conslituuon stales:
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“f1} The President shall, In consnltation with the Prime Minister, where he considers
such consudtaiion to be necessary, determine the number of Ministers of the Cabluet of

Ministers and the Ministries and the assignment of subjeces and functions (o such
Ministers.

(2) The President shall, on the advice of the Prime Afinisisr. appoini from among
Members of Pavliament, Ministers, to be in charge of the Minisiries s0 determined.

{3) The President may gi_gny time ¢hange the assignment of subjects and funciions and

the composition of the Cabinet of Mhnisters. Such changes shall nor affect vhe confinuiry
of the Cabinet of Ministers and the coniinuity of its respons:bn‘ro' o Parfiament "

{emphasis added)

In view of the aforementioned Articles, it is evident that even under the present Constitution,
even though the President is required to appoint Ministers on the advice of the Prime Minister,
change of the assigmment of subjects and functions of the Minisiers and <hange of (he
compoasition of the Cabinel of Minisiers, can be made by the President.

The proposed section 43(3) in Clause 7 of the Bill corresponds with Article 42(4) under the
present Constitution. Accordingly, the Prime Minister will be appointed by the President “swho
in Ike President’s opinioa, is likely to command the confidemce of Parlinnrent”,

In view of the fact that the President who holds People's exécutive power in rust of the People,
is the Head of the Cabinct of Ministers and the appointing authorily of the Prime Minister, we
are of the view that empoweting the President to remove the Prime Minister and appoint a new
Pritne Minister swhe in his opinion commands Ihe conlidence of Parliament, docs not infringe the
Sovereignty of the People. Therefore, section 47 of Clause 7 does not infrings Sovereignly of the
Pcople.

We are further of the view of that none of the other sections in Clause 7 of the Bill are
inconsistent with Article 83 of the Constiwtion.
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Therefore, Clause 7 of the Bill can be passed by the special mmajority in Parliament in terms of
Articke 82(5) of the Constitution and docs not tequire the appraval of the People at a
Referendum.

Clanses 15, 27 and 28 (Publication of bills and Urgent Bills)

Clause 15 of the Bill amends Article 78 of the Constitution. Clause |5{2) insérts a new paragraph
that reads as:

“Ary amendment proposed to a Biit in Purlioment shodl not deviaie from the merits and
principles of such Bilf ",

None of the Petilioners raised any concerns on this provision. We observe that this nesv provision
is progressive and enhances the People’s legisiative power by placing a check on Parliament that
exercises legislative power in trust for the People. However, petusal of the proposed Committee
Swge amendments wendered 10 Court by the Anorney-General, we observe thal the
aforementioned salutary provision in the Bill is proposed to be removed.

Clause 15(1} of the Bill repeals paragraph {1) of Article 78 and replaces with a provision that had
reduced the time period bewween the date of publication of a Bill in the Gazette and placing it on
the Order Papet. The present time period of fourteen days has been reduced (o seven days.

Petitioners contended that such limitation cunails People’s right to bring in an cffeclive
challenge before Court. Therefor? they contended that it affects People's judicial power as well
as people’s legislative power.

We are not inclined 1o accept this view. The proposed change dees nat deny the apporiunity to
invoke the jurisdiction of Cownt and challenge any Bill; but warrants efficient and expeditious
response from any person who wishes to invoke the jurisdiction of Court

Clause 27 of the Bill, inserts a new Arikle numbered 122 immediately afier Article 121 of the
Constitution. Section 122 of Clause 27 is described as “Special Exercise of constitutional
Junsdiction n respect of urgent Bills”. Through this provision when the Cabinet of Ministers is
of the view that a particular Bill is urgent in the national interest and makes an endorsement 1o
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that ¢ffect the President shall require the special determination of the Supreme Court on the
consisiency ot inconsistency of any provisions of the Bill by a reference addressed 1o the Chief
Justice, The Supreme Court should make its delermination in twenty-four hours or such longer
period not ¢xceeding thace days as the President may specify.

Peiitioners conlended that this Clause affects People’s judicial power as well as legislative
power. Resirictive time period set out not only binders but also unfaicly cunails the exercise of
judicial power. Furthermore they claim that placing the discretion on the Executive in deciding
the rime period within which the determination should be made encroaches into the judicial
power of Courts who exereises People’s judicial power.

in this regard it is pertinent to observe that Svbsection (3) of Section 122 in Clause 27 of (he Bill
excludes Bills for the amendment, repeal and replacement, aleeration or addition of any provision
of the Constiwtion or any Bill for the repeal and replacemaent of the Constitution,

Further, it is pertinent to observe that Clause 28 of the Bill amends Anicle 123 of the
Constitution by the insertion of a new paragraph. The said paragraph provides:

“if the Supreme Court envertains a doubt whether the Bitl or any provision rthereof is
inconsistent with the Constitution, it shail be deemed to have heen derermined that the
Bift or such provision of the Bill is inconsisieni with the Constitution”.

Thetetore, clause 27 and clause 28 taken together, address the concerns on the availability of the
limited time within which the Coun should make its determination. The required nature of the
determination is thereby limited to the expression of “enlenaining a doubt” rather than a specific
determinetion on the Constitutionality of the Bill or of its* any provision.

It is also pertinent (o observe that Article 12%(1) of the Constitution ermpowers the President (0
refer a question to the Supreme Court (o oblain its opinion within a time specified by the
President.

Therefore, empowering the Executive to set a time period within which a Coun should provide
its determination per se does not infringe the Sovereignty of the People.
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We further observe that this Clause does not exclude or prohibit an interested party intervening
in proceedings relating (o a hearing on such Bill. This clause further makes it mandatory, that
such Bill be submitted 16 judicial review through (he prescribed process.

When all these factors are talien into account, we are of the view that Clauses 15, 27 and 28 are
nol inconsisient with any of the Arnticles referred © in Article 82 and therefore they ¢an be
passed with the special majority.

Clause 16 (Defeated Bilks)

Clause 16 of the Bill amends Article 85 by inserting a new sub article numbered (2). This
amendment empowers the President 10 submit (0 people by Referendum any Bill that had been
rejected by Parliament Petitioners contended that this provision erodes the legislative power of
Parliament and Presidem is bestowed with legislative power,

Tn this context it is pertinent to note that it is the People’s kegislative power that is exercised by
Partiament. Referendum is an accepted process within the Constitutional framework where
People are provided wilh the opportunity to exercise their legislative power dircctly by them.
Furthermore, under this provision no Bill which iz either inconsistent with any provision of the
Constitulion ot for the repeal or amendment of any provision of the Constitution can be placed
before the People, It is also important to nete that the President only has the right to place the
Bill before the people and 1 is the decision of the People that would matter in the Bill becoming
the law.

We hold that clause 16 is not inconsistent with any of the Articles referred to in Article 83 and
therefore ¢can be passed with Lhe special majority.

Chiwse 14 (Dissolution of ParKament)

This Clause repeals paragraph (1) of Article 70 and replaces with a new paragraph. According (v
Article 70 {1} of (he Constitution the President’s power to dissolve the Parliament 18 restricted.
According to the said paragraph the President could disselve Parliament only afier four and half
years from the date of its first meeting. unless the Parliament passes a resolution by not less than
twa thirds of its members and requests the Presidént to dissolve. Clause 14 changes this position

by providing;
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“wien a gencral election has been held consequent upon a divsofution of Parfiament by
the President, the President shall not thereafter dissolve Parliament untif rhe expiration
of a period of one year trom the date of such dissolution, unless Parlioment by resolution
requests the Presiden to dissolve Parliament ™,

Petitioners contended 1hat the change affects (be legislalive power of the People, duc to the
drastic reduction of the ime peniod withm which the President could dissolve Parliament and
thereby substantially reducing the life of a Parliament. Further they contend that the Clause as it
stands empowers the President to dissolve Parliament at any time and even the one-year's
restriction will appty, only if the General Election was triggered due to the dissolution of the
previous Parliament by the President. Petitioners contended that this ¢lause prejudicially affect
the scparation of powers, négales Pardiament’s ability (o act as a check on President and affect
the franchise of the People. Therefore they claim that Clause 14 infringes the Sovereigniy of the

People.

However. the Attiomey-Gencral and the [ntervenicnt Petitioners conlended that the Clause
restores a legitimate Right of the Execuiive as well as remedy the adverse effect caused on
‘checks and balances” between the jegislative and executive branches of Government, due to the
Nineteenth Amendment. They claim that the dissolution of Pardiament will allow the people o
exercise (heir franchise. Therefore, the use of suwh power does net infringe on People’s
Sovereighty.

The Supreme Court in its determination in Nineteemth Amendment to the Censtitutios |SC SD
11/2002, Decisions of Lhe Supreme Court on Parliamentary Bills, (1991-2003) Vol. VIl page
313 at 520] held;

“the distolution of Parliomenr and fmpeachment of the Presidenr are some of these
powers which constiture the checks incorporated in onr Constitution ™.

Furthermore the Court proceeded 10 conclude;

“the power of dissofution of Parliament and the provess of impeachment being some of
the checks put in place should be exercised, where necessary, in irnsi for the People only
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to preserve the Sovereignty of she People and to make it meaningful, effective und
bereficiol 1o people . (supra al 321)

Intervenient Pelilioners contended that the restriction imposed on the President by the 19*
Amendment on the Dissoluwtion of Parliamem amounts almost to the complete alienation of a
legitimate power of the Executive. They contended that Clause |4 cffectively addresses this
<oncem.

The Attorney-General, further contended that “the check placed in the hands of the President
vis-a-viy the Legislarure has become meaningless and this was evident from the fucts which gave
rise vo SC (F/R) 331°2013 fDissolution Case]. i Is for this reason that it had been sought 1o
revert to the origingl text of Arricle 70(1)".

In examining this issve this Coutt has o consider whether the introduction of Clause 14 causes
any erosion on the Sovereignty or alienation of Sovereignty of the People. As described above,
the power 1o dissolve the Pariiament is a legitimate right of the executive and operates as an
effective check and balance between the two organs of the Govemment, A fait balancing of
compeling inkerests is of prime imporiance to ensure that the ¢xercise of this Righl would not
infringe the Sovereignty of the People.

in this context, the SM Count in Nineteenth Amendment o the Constitution (supra at
323-329) observed,

"We are of the view that on an examination of the relevant provisions in the dijferent
contexss it which they have to operate. thay every exfension of such period would not
amount (o an alienation, relinguishment or removal of that power. That would depend on
the period for which it is extended If the period is too long. if may be contended that
thereby the power of dissolution ariributed 1o the President to opevate as a check 10
sustain the balance of power as woted above, is by a side wind, as it were, dermided of irs
efficacy. But, if we sirike middie ground the balance of power itself being the overall
objective would be siremgihened specially in a situation of a divergence of policy, noted
above. We are of the view that if Clauses 4 and 5 of the Bill, dealt with in the preceding
poriion of this determination are removed and replaced with a clear amendment (o
proviso (a) of Articte TO{1) whereby the period of one year referred ro therein is extended
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0 a period 1o be specified not exceeding three years (being one half of the period of
Parliamer as stared in Avticle 62i2). that would not amonnt o an alienation,
relinguistmiens or removal of the execurive pawer atiributed (o vhe President”.

We observe, that the following Committee Stage amendinent is proposed to this Clause, as
submitted by the Attomey-General.

Clause 14 - delete line 29 and substiwte the following —
“period of twe yeurs and six months from the date of such General",

Taking im0 consideration the Determination of this Court in Ninefeemth Amendment to the
Coustitnlion (supra) we are of the view, such an amendment to Claus¢ 14, sufficiently addresses

concemns on this Clause in the context of Sovereignty.

Therefore. Clause 14 in its’ present form is inconsistent with Article 3 read with Article 4 of (ke
Coastitution and is requires to be approved by the People at a Refercndum,

However, this inconsistency would cease with (e adoption of the proposcd committes stage
amendment and could be passed with the special majorily in Parliament.

Clause 17{4) (Dual Citizemship)

Claus¢ 17 amends sub-paragtaph (d) of paragraph (1) of Article 91 of the Constitution., Sub
Clause (4 of Clause 17 repeals item (xiii) of Anticle 9L(1}d). Anicle 91 sels oul the
disqualifications for election as a Member of Parliament and according to Article 91{d) (xiii)
being a citizen of Sri Lanka who is also a citizen of any other couniry is recognised as one such
disqualification.

Petitioners contended that the removal of this disqualification by Clanse 17(4) infringes Anticles
1 and 3 of the Constitmion. They contended persons who hold a dual citizenship has split
loyalties. When they pledge allegiance 10 (wo sovereign nations, their capacity to take decisions
with the sole idea of protecting and preserving the Sovereignty of one country would be
compromised; specially, in situations of conflict of interests between (he (wo countries, Such
situations can always arise in many arcas of concemn including, commetce, trade, defence and in
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addition on bi-lateral and multi-lateral relations when both countries become relevam parthkes.
Therefore, they contended that this Clause is inconsistemt with Articles | and 3 of the

Constitution,

The Attomey-General contended that the removal of the restriction on dual citizens to stand for
clections enhances People’s franchise. It is contended that decisions of the Supreme Court
fortifies this proposition. Reliance is made on views expressed by this Coun n several of s
judgments. In Mediwaka and oibers v Dayananda Dissamayske and otbers [(2000) 1 SLR
177 at 211] the Court had held;

“"The citizen's right (o voie includes the vight to freefy choose his represemiatives,
through a genume election which guarantees the jree expression of the will of the

electors: nov just his own".

In SC SD No 8/2000. (Determination om Seventeenth Amendment to the Coastitution Bill)
[Decisions of the Supreme Court on Parliamentary Bills (1999-2003) Vol. VII, page 213 at 218)
the Cowtt observed,

“They are, firsily the voters would in terms of the Amendmem have a cheice of efecting
candidates to represent iheir respective efectorate, being choice nor provided as the law
stamds and which Is pecessary If franchise is to have 1is true meaning as provided in
Article 3 read as 4(a) and (¢} of the Constiturion”.

The Attommey-General further contended bat even a dual citizen has the right (0 be (reated
equally and enjoys all the rights of a person who is a citizen of Sri Lanka, only. He further
claimed, that Article 26(2) and (3) prohibit making any distinction on the manner on which the
citizenship was acquired. Citizens by descem and citizens by registration will have same rights,
It was further contended that under the provisions of the Citizenship Act it is only a person who
had had been a citizen of Sri Eanka who could gain the dual citizenship. [t is his contention that
the Petitioners claim of “split loyalties” and “conflicts of interests” are meérée surmise and

conjeciure,

We considerad all these submissions i relaiion to the Clause under consideration and are of the
view that a3 decision on (he inconsistenky or consistency with a Constitutional provision cannot
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be based on surmise and conjecture, When we exercise junisdiction in relaton 10 an amendment
o the Constitution, it does not extend 10 consider desirabilily of a provision or te delve into
policy matiers. Sole considération would be Ihe Constitutionality of Ihe provision.

This Court in the Special Determination in the Bill titled “Welfare Rebef Benefiis™ [SC SD
7/2002, Decisions of the Suprenie Cowrt on Pardiamentary Bills (1999-2003) Vol. VII, page 28I
a1 282) observed,

“ir Is nof within the jurisdiction of the Court 10 speculate us ta what wowld happen in the
implementarion of the scheme. The provistons of the Bill should be examined objectively
10 asceriain whether there are sufficient safeguards vo prevemt discriminafion...."”

It is our view that Clause 17(4) is not inconsistent wiilb any Article referred to in Anicle 83 of the
Constitulion. Hence Clause 17(4) can be passed with the special mapority in Parliamem.

Clauze 20(3) (Guidelines on Media)

This Clause amends Article 104B of the Constinuion. This Article sets out the powers, functions
and duties of the Election Commission. Article 104B(5) reads as follows:

“(3) (u} The Commission shall have the power 1o issue from time 1o time, in respect of the
holding of any election or the conduct of a Referendum, such guidelines as ¥
Commission may consider appropriate, to anv broadcasting or telecasting operaior or
any proprietor or publisher of a newspaper. as the case may he, as the Commission may
consider necessary to ensure a free and fair election.

(B) I1 shall be the duty of the Chuirman of vhe Sri Lanka Broadcasting Corporation. e
Chairman of the Sri Lanka Rupavahini Corporation and the Chairman of the
Independent Television Network and the Chief' Execuitve Officer of every other
broadcasting or tefecashing enterprise owned or conirolled by the State to rake alt
necessary yleps io ensure complionce with such guidelines as are issued to them under

sub-paragraph {a). ”

Clause 2(§3) amends Article [04B (5)Xb) to read as:
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“Ir shaff be the dury of any broadcasting or telecasting operator ov dny proprieior or
pubdlisher of a news paper, as the case ruiy be, 10 take all necessary sieps to ensure
compliarice with any gutdelines as are Issued to them under paragraph (@)".

Petitioners contended (hat extending the responsibility 1o institutions other than State media o
comply with guidelines issued by the Election Commission prejudicially affects the fresdom of
thought. Therefore it is claimed, that thiz Clause is inconsistent with Article 10 and hence
requires the approval by People at a Referendum, Funber they claim, maintaining a distinction
between the Swate and private media is justified as Siate media is fed through public funds. It was
further submitted that the Supteme Court in Nineteenth Amendment to the Censiitusion BIR
ISC SD 4/2015, Decisions of the Supreme Court on Pardiamentary Bills (2014-2015) Vol. XII,
page 26) had decided that empowering Lhe election commission to take over the management of
a broadcasting authority, il such authorily had contravened any guidelines issued by the Election
Commission ¢contravenes Article 3 of the Constitution.

To the contrary, the Attomey-General submiited 1hat the proposed change through Clause 20(3)
would ensure that all media whether. State of private owned wounld have the duty to act
responsibly with the common object of facilitating a free and fair electon. It is further contended
that this Clause removes the disctimination between the State media and private media in the
context of the duly to ensure a free and fair clections. He further ¢laims, thal the airwaves and /
frequencies bath private and Siate media use is regarded as public propety.

There is no doubt on the importance of protecting People’s freedom of thought. The imponance
is so apparent that Anticle 10 is entrenched. In Jeseph Perera alias Bruien Perera v The
Atterney-General and others [(1992) 1 SLR 199 a1 223). the Supreme Cowrt observed;

“Freedom of speech and expression means the right 10 express one’s convictions and
opinions freely by word of mowh, writing, printing, plciures or any other wmode. It
Includes the expression of one s ideas through bamners, posters, signs e, It includes the
Sfreedom of discussion and dissemination of tmowledge. It includes freedom of the press
and propagation of ideas; this freedom 1s ensured by the freedom of circularion™

Importance of a free media cannot be determined based on the source of funding 16 the
institulion. The need for a free media goes beyond a distinction bétween pnvate and State media,
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However, the issue before us in these proceedings is whether placing a duy on all media
institutions Lo act in accordance with the guidelines issued by the Election Conuission during an
election peried would infringe Articks 10 for the reason, such duty should not have been imposed
on private media as no public funds are used to finance those entities. Such a distinclion between
Stare and private media in the comext of the duty to follow guidelines issued to media
institutions to facilitate a free and fair election is not a classification based on intelligible crirena.

The core issue that was considered by 1the Supreme Court in Nimeteenth Amendmeni Bill
(Supra) was \he impact of the power hestowed on the Eleclion Commission o appoint a
competent authority to control a private media institution. In that context the Supreme Court
held; '

“The State taking aver its own media institutions may be permired, but if it exiend to
private media instituions. providing balanced and multi perspeciive news and views Hi¢
same will be most prejudicial Furthermare, this provision does noi set ot the
gqualification and / or the post that @ person holds in arder to be appointed as a
Comperent duthority and this too will severely impinge upon the rights of citizens and
aiso rights and imerests of the media institutions who mav well be supervised and
effectuaily managed by persons not eligible or suirable for same” {supra page 37)

The issue before this Courl on Clause 20(3) can easily be distinguished.

Guidelines contemplated to be issued under Clause 20N3) will not be focusing on any one
panticular media institution but will be on all media institutions. The duty remains on the
institutions o respeet and adhere to such guidelines that are applicable on equal basis (© all
media insilutions.

Hence we do not see any inconsisicncy in Clause 20(3) with any of the Anicles referred to in
Article 83 of the Constilution, Hence Clause 20(3) can be passed wilh the special majonty in
Parliament,

Claunse 22 (Failure to comply with guidelines of the Election Commission)

Clause 22 repeals Anticle 104GG of the Constitution.
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Article 194GG reads as follows:

“I04GG. (1) Any public officer. any employee of @y public corporaion, business or
other underiaking vested in the Government wnder any other written law ond any
compuny registered or decmed to be registered wnder the Companies Act. No. 7 of 2007,
in which the Government or any public corporation or locel awhority holds fifiv per
cemrum or more of the shares of that conpany. who -

. (@) refuses or fuils without o reasonable cause 10 co-operate with the Commission. to secure
the enfarcement of any law relaring 1o the holding of an election or the conduct of a
Referendum, or

. () foils without @ reasonable cause 10 comply with any divections or guidelines kesued by the

Commission wmder sub-poragraph (a) of paragraph (3) or sub- pavagraph {(a) of
paragraph (3), respectively, of Article 1048,

sholl be guilty of an offence and shall on convicrion be Hable to a fine not exceeding one
hundred thousawd rupees or 0 imprisorment for a term nof excevding ihree years ov o
both such fine and iinprisorment.

(2) Every High Court esrablished under Arvicle 134P of the Constitution shall have
Jurisdiction to hear and determine any nuater referred io n paragraph (1)

The Petitioners contended that the repeal of the aforementioned provision is inconsistent with
Articles 2 and 4 of (he Constitution as it has a prejudicial effect on tranchise of the People. They
further contended that. franchise is neither restricted nor limited to the act of poll. Franchise
includes free and fair elections (00.

We observe, that the Election Conmission has the duty and obligation to conduct free and fair
elections. Artcle 104B of the Constitution empowers lhe Election Commission to secure \he
enforcement of all laws relating to holding of an election or a referenda. Further the Commission
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is empowered to issue guidelines and diréctions on matters relating to holding of elections o
ensure a free and fair ¢léction.

The Attomey-General contended that the repeal of Adticle 104GG does not have a prejudicial
effect on franchise as specific legislation that govems conducl of elections cnminalize illegal
acts and cormupt practices.

I is pertiteent $o abserve that the statuory scheme mandated through the Constiwtion strengthens
and enhences franchise of the People. Prosecution of persons who fail lo comply with such
directions and guidefines issued by the Commission necessarily will have a greater impact on the
compliance with such directions and guidclines, which in tum would enhance the conduct of free
amd fair clections,

Provisions in the Eleclion laws do not directly focus on such failures. Thereiore the repeal of
Article 140GG has a prejudicial effect on the franchise.

Hence we are of the view that Clause 22 is inconsistent with Articles 3 read with Article 4 of the
Constirution. Therefore, Clause 22 requires the approval of the people at a referendum.

Chiases 31, 32-39 and 40 (Auditor-General}

Clause 21 repeals paragraph (1) of Anticle 153 of the Constitution. Article 153(1) inter afia
provides that the person who holds the post of Auditor General should be a “qualified suditor”,
However, the new paragraph introduced through Clause 31 does not set oul the qualifications
one should possess to be appointed the Auditer-General.

Clauses 32-39 of the Bill repeal Articles 153A, 1538, 153C, 153D, 153E. 153F, 153G and 153H
of the Copstitinion. These Articles deal with the constitution of the Audit Services Commission,
its powers, functions and retated maers.
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Clause 40 repeals sub article (1) of Article 154 and subslitules a new Sub-Article. Article 154(1)
of the Constittion sets out the Duties and fanctions of the Auditor-General. It Lists out the
institutions that should be audited by him. They include the office of the secretary of (he
President, office of the secretary of the Prime Minister and companics registéred or deemed to be
registered under the Companies Act, No 7 of 2007 in which the Government or a Public
corporation or local authority hold fifiv per centum or more of the shares. However, the new
provision introduced through Clause 40 of the Bill does not include the last mentioned three
instilutions among the list of institutions that has to be audited by the Auditor General.

Petitioners contended than due (o the aforementioned changes that would be affected by Clauses
31 16 40 of the Bill, effective discharge of the duties of the Audilor-General is adversely affected
and impeded. They contended that such situation ¢reates a prejudicial effect on the Parliament's
control over public finance, They further contended that it is essential thal a qualified auditor to
hold the office of Auditor General, to ensure cffective discharge of the duties of the office of
Auditor-General, It is their contention that the e¢xclusion of the three institutions mentioned
heteinbefore from the purview of the Auditor-General's powers impede the Parliament’s conirol
over publi¢ finance as recognised under Article 148 of the Constitution.

In this context it is pertinent to observe that the proposed ¢ommiltee stage amendment recognizes
that the Auditor General should be a *qualified auditor’.

Proposed committee stage amendment teads as follows:
31 — (1) d¢lete lines 6 and 7 and substitute the following -

“(1) There shall be an Auditor General wha shalf be ¢ gualified Auditor and who shall,
subject to the provisions of Article 414, be appointed by the President. The Auditor-

{2) delete line 14 and substitute the following -
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“the President may, subject (o the provisions of Article 414, appoim a gualified auditor

ro act in”’

We have considered submissions of all parties in relation to Clausc 31 and arc of (he view that
Clause 31 is not inconsistent with any of the Articles referred 10 in Article 83 of the Constitution.
Therefore Clause 31 can be passed with the special majority in Parliament.

Clauses 32-39 repeal provisions relating to the Audit Service Commission. Article 153C vests
the Audit Service Commission with the power of appointment, promotion, iransfer, disciplinary
control and dismissal of the members belonging to the Sci Lanka State Audit Service. Through
the changes proposed in Clanses 32-39, the Audit Service Commission would cease 1o exist and
the members of the Sri Lanka Audit Service would <ome under the purview of the Public Service
Commission. We are of the view that such change does not infringe the Sovereignty of People.

Therefore, Clauses 32, 33, 34, 35, 36, 37, 38 and 39 of the Bill ate nol inconsistent with any of
the Articks referred to in Article 33 of the Constitution and Lherefore can be passed with the
special majority, in Parliament,

It is pertinent to note that the Supreme Court, i its deternunation in Appropriatien Bill, (SC SD
3 & 4 of 2008. Decisions of the Supreme Court on Padiamentary Bills, (20072009 Vol. 1X
page 44 at 45]. having re-iterated the manner in which the Sovereignly of the Peaple and ils
exercise should be interpreted, recognised, that the legislative power of the people includes the
“full conrrot over public finance”, (¢mphasis added)

[t was further held:

“One important check on the exercise of executive power 1 that finance required for such
exercise remains within the fulf comtrol of Parlument - the legistatwre. There are three vital
components of sucih control it terms of the Consritition viz:

{i)  Controf of the sources of finance ie. imposition of taxes, levies, rufes and the like
amd the creanon of any debi of the Republic:
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(i} Conirof by way of allocation of public finance to the respective departments and
agencies of Government and setiing of limits of such expenditure,
{il)  Control by way of continnous audit and ¢check as 10 due diligence in performance
in relation to i) and (1i}
Since such conirol is exercised bv parliameni in trust for peaple. we are of the opinion
that the process shouwld be transparent and in the public domain, so that people wheo

remain Sovereign are informed as 10 the monner of camtrof is exercised.”

This Court it its determination in Divineguma Bill (SC SD 0472012 10 SC 8D (472012,
Decisions of the Supreme Court on Parliamentary Bills, (2010-2012), Vol. X page 87 at 105]
held,

“Ariticles 148 amd 150 of the Constitttion deal with Public Finance which is part of the
sovereigniy of the Peaple that is entrenched in Arvicle 3 of the Constitution”.

Therefore bringing in institutions that receives allocation of public funds, within the purview of
the Auditor General is an integral aspect of People's Soverignty. The change effected through
Clause 40 by excluding Office of the Secretary of the President, Office of the Secretary of the
Prime Ministes and companies registered or deemed (o be registered under the Companies Acl,
No 7 of 2007 in which the Government or a Public corpotation or local authority hold fifty per
centum or more of 1he shares, from the coatrol and supervision of the Audilor-General causes an
adverse impact of (he People’s legislative power of control of public finance.

In this context. it is pertinent to observe that the proposed Committee Stage amendment 10
Clause 40 remedies the above-mentioned adverse impact on legislative power of the People,

partially.

01 proposes (o bring in the office of the Secrctary 1o the President and the office of the Secretary
te the Prime Munister within the purview of the Auditor General. However it do¢s not bring in
companies regisicred or deemed 10 be registered uader the Companics Act, No 7 of 2007 in
which the Govemnment or a Public corporation or local autherity hold fifly per centum or more of
the shares.
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In the course of the submissions of the Petitioners, it was contended thal substantial amounis off
public funds have been invested in such Companies and placing them out from the purview of
the Auditor-General could cause serious repercussions on the efficient use of such funds. It is
submitted that there are more than onc hundred and rwenty such Companies in existence and in
some of such companies more than sixty percent of shares are held by a public corporation.
Auditor General's report relating 10 some such Companics revealed grave financial losses
recorded. Therefore, placing such companies under the purview of the Auditor General and
followed by inquiries at Parliamentary Committees strengthens legislative role of controlling
public funds.

The Attorney-General submitied that the mere absence of reference to any class of institutions in
Anticle 154 per s¢ does not preclude the Auditor-General exercising his powers and camrying out
andit of such institutions. He contended thar section 535 of the National Audit Act, Ne 1901 2018
defines what an “auditee cntity™ is and any entily listed there in does fall within the purview of
the Auditor-General. ltem {m) in the definition of “awditee entity™ refers (o “any company
registered of deemed to be registered under the Companies Act, No 7 of 2007 in which the
Government or a Public Corporation or local authority holds fify per cenium or more of the
shares of that company”. Furth¢rmore, the Presidential Secretaniat and Office of the Secretary to
the Prime Minister ate also among the *auditee entitees” as defined in section 53 of the National
Audit Act

We observe that section 2 of the National Audit Act sets out the applicable law pertaining to
audits. Section 2 reads as follows:

“The provisions enshrined in Ariicles 133, ...........of the Canstitution, the provisions of
this Act and any other writien law, as may be applicadle, shall apply to audits of aubitee

entities and matrers connecied therewith”.
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Therefore, when examining the duties. powers and functions of the Auditor-General,
Conslitutional provisions cannot be read in isolation but should be considered in conjunction
with the National Audit Act and any other applicable written law.

When all these factors are taken inte account along with the relévant Constilutional provisions
and the provisions of the National Audit Act, we arc of the view that Clause 40 of dhe Bill is not
inconsistent with any of 1he Articles referred to in Article 83 of the Constitwion and hence can
be passed with the special majonty in Parliamant

Other Chauses

We have considered other Clauses in the Bill that are not mentioned hereinbefore. and are of the
view that nonc of them aré meonsistent with any of the Articles referred 10 1n Article 83.

For the reasons hercin before stated we are of the view that the Bill titled “Twentieth
Amendmént (0 the Constitution™ -

a) Complies with the provisions of Article 82¢1} of the Constitution;

b) Requires 1o be passed by a speciat majority specified in Article 82(5) of the Constilution;

¢} Clauses 3. 5, 14 and 22, in Lheir present form are inconsistent with Article 3 read with
Article 4 of the Constitulion and thercfore require approval by the People at a
Referendum by virtue of the provisions of Anicle 83. However, such inconsistency in
Clauses 3 and 14 would cease by amending in accordance with the proposed Commitice
Stage amendments and consequently would not requirc approval by the People at a
Referendum;

and,

d) such inconsistency in Clause 5 would cease, if Clause 5 is suitably amended as specified
in this deteemination hereinbefore at the Commitiee Stage and consequently. would oot
require approval by the people at a Referendum.
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We wish to place on record our deep appreciation of the assistance given by the Atlomey-
General, leamed Counsel who appearsd for the Petitioners and Intervenient Petitioners and
Petitioners and Intervenient Petitioners who appeared in person and made submissions in this

Lo

Jayamtha Jayasuriya, PC
Chief Justice

WAL

Buwancka Aluwihare, PC.
Judge of the Supreme Court

o

Sisira J deAbrew
Judge of the Supreme Court

e
Vijilh )g.drrc"”"

Judge of the Supreme Court

mater,

Privantha Jayawardema, PC, J,

I agree with the conclusions of His Lordship, the Chief Justice and my brather judges B.P.
Aluwihare, PC, )., Sisira J.de Abrew, J., and Vijith K. Malalgoda. PC, J. that Clauses 3, 6, 7, 14,
15,16, 17(4), 2003). 27, 28, 31, 32, 33, 34, 35, 36, 37, 38, 39 and 40 of (he Bill can be passed by
a spectal majority required under Article 82¢5) of the Constitution without seeking the approval
of the People at a Referendum by virue of the provisions in Article 83 of the Constilution.
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However, [ regret that 1 am unable to agree wilh the reasoning and ¢onclusion on Clause $ of the
Biil.

[ would like o add a few additional matters in respect of the submissions made with regard (o the
*Structure of the Constitwtion™, Further. my Determination in respect of Clause 5 of the Bill is
stated herewith,

Sirecture of the Constitution

The petitioner submitied that the instant Biil in its entitety has no force in law as it “destroys™ the
basic suructure of the Constilwion and as such, not even the People at a Referendum can approve
it. It was further submitied that only a Constituent Assembly with a mandate to formulate 3 new
Consulution could engage in such a pursuit, Accordingly, it was'submittcd that the Bill should be
struck down,

In this regard, i1 is useful 10 examine Ihe constitutional history of Sri Lanka. Prior to gaining
independence from the British, Ceylon was governed under the Donoughmore Constitution of
1921, Since gaining mdependence, S Lanka has had three Constitutions: the Soulbury
Constitution of 1947, the 1972 Constitution and the 1978 Constitwtion,

The Soulbury Constitution of 1947 was based on the Wesiminster system of govemment with the
Governor-General as the Head of the State.

The first autochthonous Constitution of 1972 was cnacied and adopied by a Cobnstituent
Assembly of the People of Sri Lanka,

The Preamble of the 1972 Constitulion stated:

“We the People of Sri Lanka being resolved in the exercise of our freedom and
independence ax a narion (o give to ourselves a constiturion which will declare Sri Lanka
a free sovercign and independent republic pledged 1o realize the abjectives of a Socialist
Democracy including the Fundamental Rights and Freedoms of alf citizens and which
wilf become the jundamental law of Sri Lanka deviving its power and quthority solely
from the people do on this the teruh day of the waxing moon in the monsth of Vesak in the
year rwo thousand five mumdred and fifteen of the Buddhist eva thoy is Monday the renty-
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second day of May one thousand nine hundred and seventy-twa acting through the

Constituent Assembly established bv us hereby gdopt enagt gnd give o owrselves this
Constirnion™ [Emphasis Added]

Accordingly, the said Constitution declared Sri Lanka as a Free, Sovereign and Independem
Republic.

Under the said 1972 Constilution, the doctrine of Parliamentary Supremacy was introduced and
executive power was vested with the President who was appointed by the Prime Minister. The
President was the Head of the Siate. Head of the Executive and the Commander-in Chief of the
Armed Farces.

Anicle 4 of the said Constiwtion staled “[t]he Sovereignty of the Pecple is exercised through 2
National Statie Assembly of ckcied représentatives of the Peophk.” Articke S of (he sad
Conslitution siated that the National State Assembly is the supreme instrument of State power of
the Republic which exercised the legislative, executive and the judicial power of the people.
Thus, the said Coustitution was based on the doctrine of Parlia:rknlary Supremacy.

Article 44 of the 1972 Consiitufion stated:
“The legistarve power of the National State Assembly is supreme and includes the
power—

{a} 1o repeal or amend the Constitution in whole or in any part; and
(b} 10 ¢nact a new Constitution 1 replace the Congtituiion.

Provided that such power shall not include the power

{1} fo suspend the operarion of the Constiturion or any pari thereof. and
{11} to repeaf the Consfitution as a whole withont enacting a new Constitution to

replace it

The procedure stupulated in the aforementioned Article was followed to edopt and enact the 1978
Constitution. The 1978 Constitution changed 1he Parliamentary system of the 1972 Constitution
and introduced a hybrnid system consisting of the features of the Presidential and Westminster
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gystems. Further, the Sovereignly conferred on the National State Asserably undet (he 1972
Constilution was transferred to the People of Sri Lanka by the 1978 Constiwtion.

The draficrs of the 1978 Constitution in their wisdom had deliberated that political stability and
strong leadership could only be ensured by a stirong executive, ffeed from the whims and fancies
of Parliament. Thus, the original Constitution of 1978 rposed considerable cxéculive power
with the Presidem including the power to dissolve Parliament a year after Parliament was
¢lected, and to appoint or remove the Pnime Minister and the Cabinet of Ministers. Further, it
afforded immunity to 1he Presidem from Givil and cnminal praceedings for any a¢1 or omission
done in his official or private capacity during the tenure of his office.

Article 75 of the 1978 Constitution slates:

“Parliament shall have power fo moke laws, including luws having retrospeciive effect
and veppafing or amending gny provisions of the Constituion, ov adding any provisions

{0 the Consititution;
Provided thai Parfiastent shuft mo make any law —

{a) suspending the operation of the Consiltution or any part thereof, or
(b) repegling the Constitution as a whole unfess such law afso enacts a new
HIMEIon it |Emphasis added]

In view of the abovementioned Anticle, it is within (he power of the legislature (¢ repeal of
amend provisions of the Constitution or add any pravisions to the Constitution.

The Clauses in the Twentieth Amendment Bill could be categonzed into the following parts:

(a) Clauses (hat repeal the amendments introduced by the Nineteenth Amendment 10 the
Constitution.

(b) Clauses that restore the provisions of the original 1978 Constitution, and
(¢) Clauses that introduce néw Articles 1o the Constitution.

The preamble 1o the 1978 Constitution, which stipulates its origin. scope, purpose and underlying
philosophy, reads as follows:
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“The PEOPLE OF SRE LANKA having by their Mandate freely expressed and granred
on the Sixth day of the waxing moon in the momh of Adhi Nikini in the year Two
Thousand Five Hundred and Twenty one of the Buddhist Era (being Thursday the Twenty
Sirst dav of the mowih of July i the vear One Thousand Nine Mundred and Seventv
seven), emtrusted ro and empowered Hielr Represematives efecred on thar day 1o drafi,
adopt and operaie a new Republican Constitution in order ro achicve the goals of a
DEMOCRATIC SOCIALIST REPUBLIC. and having solemnly resoived by the grant of
such Mandare and the confidence reposed in their said Represemarives who were elected
dy an overwhelming majority, fo constitute SRf LANKA intv o DEMOCRATIC
SOCIALIST REPUBLIC whilst ravifying the immutable republican principles of

£ DEMOCRACY and assuring ro all Peoples FREEDOM, EQUALITY,

JUST, FUND, f nd A
JUDICIARY as the intangible heritage that guarantees the digmity and weli-being of
succeeding generations of the Peaple of SR LANKA and of aft the People of the Worfd,
who come to share with those generations the effort of working for rhe creation and
preservasion of o JUST AND FREF SOQCIETT" (Emphasis Added)

Accordingly, in addition o immutable republican principles of representative democracy,
principles such as freedom, equality, justice, fundamental rights and the independence of the
Judiciaty have also been encompassed by the basic structure of the Constitution as the
“intangible heritage (hat guarantees the dignity and well-being of succecding generations of the
Peaple of Sri Lanka™. )

Thus. in view of the fact that the Bill seeks (o resiore certain Anicles in the otiginal 1978
Constiition by wepealing most of the Amendments that were made by the Nineteenth
Amendment, the said principles of representative democracy, freedom, equality. justice,
fundamenal nights and the independence of the judiciary that were encapsulated by the
provisions of the original Constitution are resiored.

The structure of the 1978 Constitution s¢eks 10 achieve the objectives stipulated in the Preamble
to the Constitution within a unitary State, and is based on the principles of Sovereignty of the
People, Separation of Powers, Checks and Balances, and the Rule of Law. A careful
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consideration of the Bill shows that the said structure is not proposed Lo be changed or allered by
the said Bill.

The petitioner submitted hat 1he basic structure of the Constilution cannol be ¢changed ¢ven with
the approval of the People at a Referendum. [ was further submitted that only a Constitvent
Assembly with a mandate 10 formulate a new Constitution could change the basic structure of the
Constitvtion,

A similar argument was considered by Sharvananda, C). ‘I Re the Thirfeenth Amendment to
the Constitution and the Provincial Councifs Bifl’ (1987) 2 SLR 312 at pages 329 - 330 (with
P. Colin-Thome, J.. A. Athukorale, ). and Thambiah, J. agreeing) who observed:

“It was submitred rhat the Bill seeks 10 amend the basic structure of ihe Constitution. The
basis of the submission was that the clauses 4 and 7 of the | 3" Consvirutional Amendment
Bill seek to establish o Consthutianal siructure which is Federal or quasi-Federal and
these provisions take away the umitarianism enshrined in Article 2. In our considered
view, there is no foumdation for the conteniion that the basic features of the Constitution
have been ahered or destroyed by the proposed amendments., The Cemsiitwion will
survive withour any loss of idervity despite the amendmenm. The basic structure or
framework of the Constitution will continue imact in is inegrity. The unitary state wifl
noi e comverted into o Federal or guast-Federal State. We have afready examined the
yuesiton whether the umenidment in amyway affects entrenched Article 2 which stiptdates
a unitary State and after an analysis of the refevant provisions of the amending Bill have
come 10 the conclusion that the unitay nature af the State is in no way affected by ithe
proposed amendmems and that no new sovereign fegistative body, executive or judiciary
is established by the amendnient. The contra submission made by the petitioners is based

on the misconcepiion that devolution is a divisive force rather than an (ntegraitve force.

It was comtended that the scope of emendmem contemplated by Article 82 and 83 is
fimited and that there are certuin basic principles or jeatnres of the Constitution which
can in no event be altered even by compliance with Arvicle &3, Refiance was placed for
this proposiiion on the decisions of the Supreme Court of India in Kesavananda v. State
of Kerala. AIR 1973, SC 1461 and Minerva Mills Lid, v. Union of India AIR 1950, SC
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1789, Those decisions of the Sipreme Court of India were bused on Article 368 of the
unamended [ndian Cortstitmion which reads as follows:

“An emendmen:t of this Constitniion may be inttiated only by the introduction of a Bill for
the purpose in either House of Pariiomery. ....."

The said section 368 carried no defiwition of “amendmen™ nov did it indicate its scope. It
was it this confexi that the Supreme Cowurt in the Kesavanondu case, reached the
conclusion by a murow majority of seven to six that the power of amendment under
Avticle 388 is subject to implied limitgiion and Parliaptent ¢annol amend those
provisions of the Constitution which affect the basic structure or framework of rhe
Constitution. The argument of the majority was on the following line:

“The word amendment postilates iha the ofd Constitution swurvives withowt 1oss
of its ideniity despive the change and confinues even though it fras been subjected
o alterations. As a result of the amendment the old Constitution canot be
destroved, and done away with it is retoined though i the amended form. The
waords amendment of the Constitwrion with all their wide sweep and amplivude
cannod have the effect of destraving and abrogating the basic structure or
ﬁmwor{r of the Constitution” per Khanna, J,

Bint both our Constirutions of 1972 and 1978 specifically provide for the amendment or
repeat of any provision of the Constituiion or for the repeal of the entire Constitution-Vide
Aviicle 51 of the 1972 Constitition and Arvicle 82 of the 1978 Constitution. In fact, Article
82(7) of the 1978 Conmstitution yiaies “in this chaprer” Amendmeni “includes repeal,
alteration and addition."" In view of thiy exIntesrive explanation that amendmeni embraces
repeal. tn our Constirution we are of the view rhai it would not he proper to be guided by
concepts of ‘Amendment’ found in the Indian judgmenis which had nol to consider statutory
definition of the word “dmendment.” Fundamental principles or dasic feafures of the
Constituiion have to be fotnd in some provision or provisions of the Constitution and if the
Constiturion  comemplages the repeal of any provision or provisions of the enlive
Constitution, there is no basis for the contention that some provisions which reffects

Jundamental principles or incorporate basic features arve immune from amendment,
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Aceordingly. we do nat agree with the contenrion that some provisions of the Constitution

are unamendable. ™

Further, in the Special Determination of the Bill tiled t(he ‘Temth Amendment to the
Constitntion Bill'. S.C, Ne, 3/86 (Special), this court observed:

“Mr. Goonasekera submitted. firstiv_that on the basis of the rulings, of the Indian

he Indian Constivution

we shoulit hold that an amendmend of this naiure iy inmpermizsible because it would after
the fumdamenial siructire of vhe Constitution, and secondly thaf or the least, this 15 an
angndment that folls within the ambit of Article 83 of the Constitution read with Article 3
and would require a Referendum of the People in addiiion to the two-thirds majority of

Parliamen.

The first ground need not detain us becavse it Is based whotly on the Indian case taw and
the Indian Constitution. The Indian Constitutional provisions are not comparabdle @g

is noi prudem 1o ) ! 3
what our owit constitutional provisions imend The second ground however is not without
merit " [Emphasis Added)

Funher, in the Special Determination of the Bill titled the ‘Nineteenth Amendment to the
Constitation Bil, §,C. (S.D.) No. 32/2004, this court observed:

“{..] The peaple through elected represemarives in Parliament and by themseives
direcily at a referendum have the power 1o amend the Consiltution. To sav otherwise
wonld be 10 negare the sovereignty of the people and their legislative power as set ouf in
Articles 3 and 4(a) of the Comsitirution.

1t was contended rhat this Bill seeks to amend the basic siructure of the Constitution and
goes far beyond the legislative competence of Parliament { ..}

-] Ont the conirary Article 82 of our Constirution provides thar “Amendment' includes
repeal, afieration and aeldition. { ... ] Basic feanmes of the Constitution are ro be found in
some provisions of the Constitution and iy the Constitution contempiates the repeal of any
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provision of the Constitution, there is no basis jor the contention that some provistons
which incorporare basic features are immune from ontendment ",

In view of (he above, the argument of the petitioners that the basic struciure of the Constitution
cannot be changed is not sustained.

Accordingly. 1 determine that the Bill can be passed under and in terms of the procedure
stipulated in the Constitution.

Clawuse 5 of tie Bill

Clause 5 of the Bill, inter alia, repeals Article 35 of the Constitution and restores the provision
that prevailed prior to the Nineteenth Amendment to the Constitution on the immunity of the
President from suit during the tenure of his office.

Al the commencement of the hearing, the Artomey-General submitted that sevéral amendments
woukd be made to the Bill at the Committee Stage and the proposed amendments were (endered
to court. The following transitional provision is onc such amendment that would be made (¢ the
proposed Clause 57 of the Bill a1 the Committee Siage -

“(8} All applications insrituted under Article 126 agoinst the Auorney-General in respect
of anything done or omitted (o be done by rhe Presiden 1n his official capacity and
pending on the day immediotely preceding the dave of commencement of this Act shall be
conitnned and disposed of accordingly. ™

The Coumsel for the petitioners contended that Article 4(d) of the Constitwiion states that
Fundamental Rights of the People which are declared and recognized shall be respected, secured
and advanced by all the organs of Governmnent. Funher. it was contended that the proposed
Clause 5 of the Bill confers immunity on the Presidem, and thus, removes the ability of the
People (0 hold the President accoumtable for any infringement of Fundamental Rights by
invoking the jurisdiction of the Supreme Cowrt in terms of Articles 17 and 126 of the
Constitution.
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Accordingly, it was submitted that the right to invoke the jurisdiction of the Supreme Court
under Article 17 read with Article 126 is ¢croded by the introduction of the said Clause, Further, it
was submitted that for the aforementioned reasons, the Bill is inconsistent with Article 3 read
with Artick: 4 of the Constitution as it has 2 prejudicial impact on the sovereignty of the People.
Thus, it needs the approval of the People at a Referendum.

The circumstances thar constinate a prejudicial impact an the sovereignty of the People have been
¢considered by this court in several cases.

in Re the Nineteenth Amendment of the Constitution [2002) 3 SLR 88 a( page 97, it was
observed:

“The meaming of the word “alienaite”, as a legal term, is to iransfer amthing from one
who has it for the time being to another, or fo relinguish or remove anvihlng from where
it already les. Inalienability of sovereignty, in relation to each organ of government
means that power vested by the Constitwtion in one organ of government shall not be
rransjerred to another orgam of goverument, or relinguished or removed from that organ
of government to which it is auributed by rhe Constinution. Therefore, shorn of ali
Slourishes of Constitutional Law and of political theory, on a plain interpretation of the
refevant Articles of the Constitution, It cowld be stated thot gwy power that is aniributed
by ihe Consriryss v nnot be transferred 10 anol

government or relinguished or removed from that organ of government: and awy such
ransier, relinguishiment or removal would be gn “aficpation " of sovergignty which is
inconsistent with Avticle 3 read together with Article 4 of the Constitution. It necessarify
Jollows that the balance that has been siruck between the three organs of goverrment in

relation to the power that is atiributed to each such organ, has to be preserved if the
Constinution itself is io be sustained

This balance of power between the three organy of gowernment, as in the case of other
Consttrations based on a separation of power is sustained by certain checks whereby
power is attributed to one organ of government in relovion (o another ...}~

[Emphasis Added]
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Thus, the proposed amendment (0 Article 35 of the Constitution would be examined lo consider
whether it would have a prejudicial impact on the sovereignty of the People.

Immuntty of the President from suit. which Clause 5 of the Bill seeks to restore, is a recognized
concepl in Constitutional Law. In Sr Lanka. the said immunity was afforded under the 1972
Conslitution cven to (he President who was pot appointed directly by 1he People.

I is evident that the framers of the 1978 Constitution had deliberately conferred immunity from
suit Lo each branch of govermment as a constitutional safeguard 10 énsure the smooth functioning
of the governance of the country without any hindrances. Accordingly, the legislature and the
judiciary have been afforded immunity from judicial review. Similarly, the Presidem, who is
exercising the executive power of the People, including (he defence of the country, was granted
limited immunity from suit as it was of paramount imponance for the national security of the
Stale.

The underlying rationale for the requirement of immunity of the President from suil was
discussed in the case of Malfikaraclchi v Attorney-Generatl | 1985) 1 SLR 74 at page 78, where
it was held:

“Such a provision as Arvicle 35 (1) is not something unique 10 e Consiliution of the
Democravic Sociatist Repiiblic of Sri Lavtka of 1978, There was a similar provision in the
Ariicle 23 (1} of the Constitution of Sri Lunka of 1972 The corresponding provision i
the hdian Consritution is Avticle 361, The principle upon which the President is endowed
with this immunity is nor based upon any idea that, as in the case of the King of Grear

Britain, fe can do no wrong The ravionale of this principle is that persons occupying

such g high office should nor be gnienable to the jurisdiction of gny duf the
representatives of the people, by whom he _might be impeached and be removed from
office_and that once he has ceased fo Bold office, he may bde held (o accew in
proceedings ip the ordivgry court of faw:

it is very necessary that when the Executive Heod of the Staie is vested with paramown
power and duties, he should be given immumity in the dischavge of fiy functions.”
[Emphasis Added)
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Further, in the United Siates, the importance of presidential immunity was discussed in NMixon ¥
Fitrgerald, 457 U.S, 731 {1982}, on the basis of the following two arguments:

(3) the President canmot make important and discretionary decisions if he is m constant fear
of civil liability, and

(b} diverting the President's time and attention with a private civil suit affects the functioning
of the entire federal govermment, thereby abrogating the separation of powers mandated
by the Consutution.

Al pages 751-753, it was held:

“Becutise of the singuidar importance of the Presidem's duties, diversion of his vnergies
by concern with private lawsuits would raise nnique risks to vhe effective functioning of
government, {..] a President must concern himself with matiers likefy to "arouse the
most imense feelings.” [...] it is in precisely such cases that there exisis the greavest
public int¢rest in providing an official "the maxipnim ability to deaf fearlessty and
impartiolly with™ rhe duties of his office. This concern is compelling where the
officeholder must make the most sensitive and far-reaching decisions emtrusted to any
official under our constitytional sestem. Nov can the sheer promivence of the Presidem’s
office be ignored. In view of the visibility of his office and the effect of his actions on
counrless peaple, the President wonld be an easily idenrifladle target for suits for civit
damages. Cognizance of this personal viulnerability frequemiy cowld distract a President
Jromt his public duiies. 10 the detrimem of not onfy the President wud his office but afso
the Nation thor the Presidency was designed 1o serve.”

The proposed Article 35 in Clause 5 of the Bill states:

"33, (1) While any person holds office as President. no proceedings shalf be instituted or
continged against him in any court or iribunal in respect of anvihing dame or amtiited to
be dowe by lim elther In his official or privare capacity.

2) Where provision is made by law lmiting the time withint which proceedings of any
descripiion may be brought against any person. the period of time during which such
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persoit holds the affice of President shall not be taken 'inro account in calcularing any
period of ime prescribed by that faw.

(3) The immumity conferred by the provisions of paragraph (1) of this Article shall not
appiy 10 any proveedings in any court in relavion (o the exercise of any power pertaining
fo any subject or funcrion assigned to the President or remaining tn his charge under
paragraph {2) of drvicle 44 or 10 proceedings in the Supreme Court under paragraph (2}
of Anticle 129 or to proceedings in the Supreme Court under Article 130 (a) relating to
the election of the President or the validity of a veferendum or (0 proceedings in the
Cowrt of dAppeal under Arvicle 144 or in the Supreme Court, relating to the election of a
Member of Parliament:

Provided ihat ary such proceedings in velation fo the exercise of amy power periaining lo
any such subject or funciion shall be instituted against the Aworney-General, ™

A careful consideration of (he said Clause shows that (he immunity afforded 1o the President is
not a blanke1 immunity. The limited immunity proposed to be bestowed on the person holding
1he¢ office of the President i1s limited to the penod that he helds office. Thus, after the expiry of
his term of office, a President is liable 10 civil suil andfor oriminal proceedings for the acts or

omissions done during his tenure as President.

A similar view was held by Shirance Thilakawardane. J. in Sxgathapala Mendis and Another v
Chandrike Kamorarunga and Oihers (2008) 2 SLR 339 where at page IR0, citing the ¢ase of
Senerath v Kumaronwga (2007) 1 SLR 59, it was held:

“f am in full agreemenr with the spirlt of His Lordship's characterisation of the
respondent's responsibitivy. The expeciaiion of the 1* respondemt as a custodian of
executive power places upon the I'' respondent a burden of the highest level to act in a
way ihat evinces propriety of off her actions. Furthevmore, although no olfempr was
made by the 1¥ respondent to argue such point. we take opportunity to empharically nore

that the NSTIHLICRAL Iy Dreveniinge aActic pEINg nciiiuied aEqinst @R inCuUmpEn

Presidents - present gnd future - 10 gneage s corrupt practices or in abuse of thelr
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fegitimaie powers. That the Presideny_like alf other members af the citize
the Rule of Low, and consequemly subiect o the jurisdiction of the cowrts. ts made
crystal clear by a plain reading of the Consiltution, a poinr conclusively esiablished in
Karunathifaka v Dissangvake (1999} | Si LR 157 b Juwsilce Fermapdo™
|Emphasis Added]

The proposed Article 35(3) does not provide immunity to the Presidemt in respect of matters
penaining to the exercise of the consultative jurisdiction of the Supreme Court, the validity of a
referéndum, the validity of the election of the President, ot in relation to the ¢leciion of a
Member of Patliament.

Further, the said Claus¢ in the Bill makes provision to institute proceedings against the Atorney-
General in relation 16 1he exerise of power pertaining 1o subjects or functions assigned 10 the
President as a Minister or any subjects that may remain in his ¢charge. Such a provision is not
found in Articie 35 of the present Constitution. Thus, the pmpt;sed Article 35(3) in Clause 5 of
the Bill makes provision for judicial review of the decisions of the President when he exercises
power as a Minister.

A closc examination of Clause 5 shows that i1 only seeks to restore the immunity that was given
to the President prior 16 the Nineteenth Amendment to the Constitution. As such, il is pentinent to
consider (he jurisprudence in respect of the immunity of the President prior to the enaciment of
the Nineteenth Amendinei.

This ¢ourt has consistently held that the immunity from suit afforded to the President prior to the
Nineieenth amendment is not a complete ouster of the jurisdiction of the Supreme Court. The
exlent of the immunity afforded 10 the President under Article 35 of the Constitution has been

discussed in several cases,
In Visuvalingem v. Liyanage (No.1) [1983] 1 SLR 203 at page 240, 1 was held:

“f ... Jeor intention to make acts of the President non-fusticiable cannot be atiributed to the
makers of the Constitution, Ariicle 35 of the Constitution provides only for the personal
immunity of the President dwring his tenure of office from proceedings in any Court. The
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President cannor be simmoned to Court to justify fus action. But that is a fav c¢ry from
saying that the President s acts cannor be examined by a Court of Law. ™

In Korunatifake v. Dayananda Dissonayake [1991] 1 SLR 157 at page 177, Mark Femando, J

held:
“1 hold thar Article 35 only prohihits the institution (or continuation) of legal
proceedings againsi the President while in office, it imposes no bar whatsoever on
praceedings {a) against him when fie is no longer in office. and (b) other persons at any
time, That is @ conseguence of the very nature of imprunify. immunity is o shield for the
docr, not for the act,... It does nor exclude judicial review of the lavwfulness or propriety
of an impugned acr or omission, in appropriaje proceedings agomst some other person
who docs not enjoy immunity from suit; as, jor instance, « defendant or respondent who
relies on an act done by the Presidemt. m order (o justify his own conduct... It is the
Respondents who rely on the Proclamarion and Regu!am;n. and the review thereof by rhis
Court is not in any way imconsistent with the prohibition in Ariicle 35 on the nstitution of
proceedings against the President.”

The Supreme Count in Senmsinghe v. Karunatifleke [2003] 1 SLR 172 at page 186 held:

“{...] this Court has reviewed the acts {... ] of the President (Wickremabandu v Herath,
Karnnathilaka v Dissanayake) despite Arricte 35 which only provides a shield of personal
immunity from proceedings in conris and wibunals, leaving the impugned acts themselves
open 10 judicial review,”

In M.N.D. Perera v Balapatabendi Secretary 10 the President and others |2905) 1 SLR 185 al
page 193, it was heid:

“Arricle 35 of the Constitution provides only for the personal imtmunity of the President
from proceedings in any Couwrt of Law and thar too only during his or her tenure of office.

The President cannot be summoned to Cownrt io justify his or her action. Bt nothing
prevenis a Court of Law from examining the Presideni's acts. Justice Sharvamamda {as he

then was) said as follows in the case of Yisualingam v Liyanage Full Bench consisting of
9 Judges held: “Actions of the executive are not above ihe law and can certainly be
guestioned in o Cowrr of Law. ... Though the FPresident is impnune from proceedings in
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Cowurt a party who Invokes the acrs of the President’ in his support will have (o bear the
burden of demonsrrating that such acts of the President are warranted by law; rhe seal of
ihe President by itself will not he sufficient to discharge that burden”™

Further, in the Special ljeteminaxion of the Bill titled fit Re the Eighteenth Amendusent 10 the
Constitution. |2002) 3 SLR 71, in which it was proposed to confer total immunity on the
Constituwional Council, this court determined al page 78 as follows:

“I---) The Constitrtion does noi artribute any unfettered discretion or authority o anv
organ or bedy established under the Constitution, Even the immunify given (o the
President wnder Article 33, has been limited in relation to Court proceedings specified in
Ariicle 35(3). Moreover, the Supreme Court hus emterfatned and decided rhe guession in
relation to Emergency Regulations made by the President {Joseph Perera v. Aitarney
General {1992} SLR page 199} and Presidential appoirumemt [Silva v, Bandaranayake
{1997) I SLR page 921"

Thus, in the said Determination, the Supreme Court beld that a provision affording dlankes
imatanity to the Constitutional Council would require the approval of the People ot a
Referendum by virtoe of provisions in Article 33 of the Consiitution on the hasis that awarding
such blanket immunity would create a different class of people whose decisions are not subject
to judicial review. Further. the said Determination expressly distinguished the immunity afforded
to the President by Article 35 of the Constitution from such blanket immunity as the immunity
under Article 35 is not a complete ouster of judicial powet,

Further, in the case of Jaseph Perera Alias Bruten Perera v. The Attorney-Generaf and Others
|1992] 1 SLR 195, the petitioners contended that they are not bound in law to comply with the
provisions of Regulation 28 as it was witra vires the regulation-making power of the Presidem
under section 5 of the Public Security Ordinance as amended by Law No.06 of 1978 read with
Article 155(2) of the Constitution. Sharvananda, CJ held that Regulation 28 viclales Anticle 12 of
the Constitution, stating at page 214:

Is not competent for the President wr resiricr vig Emergency Regularions the exercise and
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operation of the fundamental rights of the citizen beyond that warranted by Arvicle §5(1-
&) of the Consritwtion.”

Mareover, in Sitve v. Bandaranayake (1997) 1 SLR 92, the Supreme Court considered the
terits of an application filed under Article 126 of the Constitution challenging the appointment
of a Supreme Court Judge by the President. notwithstanding the immunity afforded to the
President under Article 35 of the Constitution.

Accordingly, the immunity from suit conferred on the President does not encompass blankel
immunity for the acts or omissions of the President when discharging official functions. As
discussed above, the courts have substantively examined the acts of the President challenged on
other grounds. in addilion te the grounds specified in Anticle 35(3) of the Constitution,

Thus, amending the Constitution by Clause 5 of the Bill does nol change the aforementioned
judicial review of the actions of the President. The Amendnrent will only restore the immunity to
the President whilst in office and not for his actions.

In view of 1he above, the petitioners” contention, that the immunity from suit proposed to be
granted (o the President by Axticle 35 in Clause 5 ot the Bill erodes the judicial power of the
people. is without meril, as the acts or omissions of the Presidenmt will be subjected to the
jurisdiction of the Supreme Court and any ather court, notwilhslanding the enactment of Clause
5 of the Bill.

As discussed eatlier, what needs (0 be 2xamined is whether there is a restriction or crosion of the
judicial power of the People enshrined in Article 3 read with Anticle 4 of the Constitution. The
alorementioned jurisprudence on the interpretation of Article 35 of the Constitwtion peior 10 the
Nineteenth Amendment shows that immunity has not been afforded to the acts or ommissions of
the President. More importanuy. the power of judicial review over the acts of the President has
not been ousted by the proposed amendment. bt only defers the institution of litigation agains the
alleged illegal and/or unconstitwional acts of the President.

In any ¢vent, the Fundamental Rights jurisdiction even under Article 126 of the Constitution, as
amended by the Nineteenth Amendment to the Constilution, only refers ¢ execuiive and
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administrative acis. Thus. the other 1wo branches of government, i, Legilature and Judiciary,
have complete immunity from the Fundamental Rights jurisdiction.

Further, the one-month time limit stipulated in Adticle 126{2) of the Constitution is deferred by
section 13 of the Human Rights Commassion Act, No. 21 of 1996 which provides that the petiod
of time whete an inquity is peoding before the Human Rights Commission shall not be 1aken into
account in computing the one-month time limit prescribed in Anicle 126(2) of the Constinsion.
Thus, a mere impact on the Fundamenital Rights jurisdiction of the Supreme Court alone does not
impinge on the soverzignty of the People.

Hence, the immunity from suit sought to be granted to the President by Clause 5 of the Bill by
restoning the provision of the Constitution prior to the Nineteenth Amendment does not cause an
alienation of judical powet as the said Clause does not result in transferring, relinquishing or
onsting the judicial power. Panticularly, in view of the following proposed sub-Artick of the Bill,

which states:

“(2) Where provition is made by law fimiting the time within which proceedings of any
description may be brought against anv person, the period of iime during which such
person holds the office of President shall not be iaken into aceown in calculaling any
period of ime prescribed by that faw™.

Enacting legislation to adversely affect the pending cases in court violates Article 3 read with
Article 4 of Conslitution. However, the transitional provision suggested by the Attorney General
allows the court to hear and determine pending applications filed under Anicle 126 of the
Constilution. Accordingly, the wansitional provision suggesied by the Attomey General takes
away the inconsistency in Clause 5 of the Bill-

It is pentinent 10 note that the Constitution has been structwred to provide inununity to the
President from suit during his tenure. subject 1o the views [ have expressed before, in view of the
nature of the dutics that the Presidént is required (o perform as the Head of the State, Head of the
Government and of the Executive, and the Commander-in-Chief of the Armed Forces.

Accordingly, 1 determine that Clause 5 of the Bill does not require the approval of the People at a
Referendum.
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The other provisions of the Bill were examined in the light of (he submissions made by the
Attomey-General, other Counsel for the partics and the petitioners who appeared in person. and |

determine as follows:

{a) Clauses 3. 5, 6, 7. 14, 15, 16, 17(4), 20{3), 27, 28, 31, 32. 33, 34, 35. 36, 37, 38, 39 and 40 of
the Bill do not rquire the approval of the People at a Referendum, and

(b) Clause 22 is inconsistent with Anticle 3 read Anicle 4 of the Constitution. Therefore, the said
Clause 22 of the Bill requires approval by the People at a Referendum by viriue of the provisions
in Article 83 of the Constitution.

1 wish o place on record my appreciation of the assistance given by the Attomey-Genperal, the
other Counsel and the citizens who made submissions in this matter.

DETERMINATION OF THE COURT

This Court by majority decision detenmines that the Bill titled “Twenticth Amendment o the
Counstitution™ -

a) Complics with the provisions of Article 82(1) of the Constitution;

b) Requires (0 be passed by a special majority specified in Article 82(5) of the Constitution;

¢) Clanses 3, 5. 14 and 22, in their present form are inconsistent with Article 3 read with
Article 4 of the Constitution and therefore require approval by ihe People at a
Referendum by virue of the provisions of Article 83, However, such inconsistency in
Clauses 3 and 14 would cease by amending in accordance with the proposed Committee
Stage amendinents and consequently would not requite appraval by the People at a
Referendum;

and,
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d) such inconsistency in Clause 5 would cease. if Clause 5 is suitably amended as specified

in this determination hereinbefore at the Committee Stage and consequently, would not

require approval by the people at a Referendum.

ol -

Jayantha Jayasuriya, PC.
Chigf Justice

Wl -

S,

Buwaneka ATuwibare, ]
Judge of the Swpreme Courd

Sksirs J. Te Abrew

Judge of the Supreme Court




Annexure

Committee Stage Amendments to the 20th Amendment
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TWENTIETH AMENDMENT TO THE CONSTITUTION BILL
Amendments to be moved at the Commitiee Stage of the Bill

Page 1, Clause 3 - (1) immediately after ling 22, insert the following-

“(c) to ensure the creation of proper conditions for the
conduct of free and fair elections, at the request of the
Election Comimission™.;

- (2} delete line 23 and substitute the following-

“(d) to receive and recognize and to appoint™;

Page 2 - {3) delete line | and substitute the following-
“(e) to appoint & President’s Counsel,”;

—t

.

- (4) delete line 10 and substitute the following-

“and other Judges of the Supren
other Judges of the



Page3, Clanse5 - (1) delete line 5 and substitute the following-

“hy him either in his official or private capacity:

Provided that nothing in this paragraph shall be
read and construed as restricting the right of any
persan to make an application under Article 126

- against the Attorney-General, in respect of anything
done or mﬁ!lnﬂ to be done by the President, in his

official tap:ucllr

Provided further that the Supreme Court shall
 have no jurisdiction to pronounce upon the exercise
~ of the muf the P:I'Hlﬂl!lﬂ under paragraph (g)

© of Article 3.
- (2)delte lnes 16 and 17 and sibsttte th folowing:
mﬁﬁ Sl e
= 1t dﬂnﬂluzi: sub
“fﬂhﬂﬂﬁfﬁﬁtﬂMIﬂMﬁmmwutpﬂnﬂmmm

Page 5, Clause § - [l]immndﬁuwl&rﬁmﬁ wmw
e Th:lﬂﬂmﬂdw'ﬁmalﬂﬂ’ﬂlfwﬁ:

Page 6 - (2)delete lines 10 and || and substitute the following- |

Page. 7 = (3) delete lines 15 and 16 and substitute th




wgﬂrwﬂmmumﬂb’ﬂn
Pmﬂmﬁhmmmdﬁwﬁuwhh
Wﬂll‘ﬂfm '

Page8 - (4)deleteline9 and substitue the following-
: WEWMMI’MMﬂt may take";

.
1 -1 f M B
5 '
.

- (5) delete fines 21 to 23 (both  inclusk
following-

"{ll}iﬂ]“m Spmkﬂ*xhﬂﬁu the Chairman of the
Cwm::ﬂ.. .

mmwmhﬁmhmmﬁu
observations of the Council shall be as determined by
the Speaker.

@Wlﬁﬂmmmm

duties and W may be W ﬁr
mﬂ* Council -onstitution,
Qﬂlﬁrm# *-f-q. e

Page 10, Clause 7 = {]]dﬂﬁaﬁh‘a!ﬂ-ﬂlﬂw bstitute the following-
“(4) Any Miistr o the Cabinet of Ministers®s

Page 11



- (3) delete the marginal note and subsfitute the following-

“Tenure of office of the
Prime Minlster and
Ministers and Deputy
Minksters nmd  the
limitation af number of
Ministers and Deputy
Ministers.™;

Page 12 - (4) immediately after line 5, insert the following-

“(3) Notwithstanding anything contained in
Wﬂ{llﬂmmmme recognized
pﬂﬂﬁﬁal party or the independent group which
obtains highest mumber of seats in Parliament
forms a National Gwnmuﬂn, the nmﬁ:r of
-Millﬂﬁf& in the Eahhet ufhﬂnmm the number
of Ministers who m ‘not Cabinet of Ministers and
the number of Deputy Ministers shall be
:[uurululllufi':qﬁamaﬂ:t.

fﬂlfwﬁﬁmﬁw%ﬂﬁm
Gmmwumnw. rmed by the

Page 14



Page 16

Page 16, Clause §

Page 17

Page 17, Clause 9
Page 17, Clause 10

Page 17, Clause 11

(2) There shall be a Secretary to the Cabinet™.;

(6) delete the marginal note and substitute the following-

and - Secretary 1o
the Cabinet aof
Ministers.;

(7) delete line 11 and substitute the following-

“Hmnﬁrmaﬁnumtmmthnhuﬂummd
Sqmuhsm

- (1) delete lines 20 and 21 and substitute the following-

L]

“nmhﬂﬂhﬂﬂinnmhﬂﬁmdmmﬂmnm

members appointed by the President, subject to the
Mﬁmﬁ#ﬂﬁdﬂhﬁﬁ&ﬂunﬂﬂhﬂw

mdamhganﬂmbsﬂtmmmm-ﬁ:a
"pmamwlammhpmmnfm.' "

delete fines 4 10 7 (both inclusive);
delete lines § to 11 (both inclusive);

delete lines 12 o 16 (both inclusive]

“Amendment



Fourth and Seventh Schedules to the
Constitution.”,

delete line 23 and substitute the following-

Page 17, Clause |2

“(b) subject to the provisions of Article 41 A, the Attorney-
General and the Inspector-General of Police.”;

Page 18, Clause 13 delete line 7 and substitute the following-

i

"'Puliament-whu shall, subject to the provisions of Article
4_1A;hh-apfguintnd_i_:y the™;

Page 18, Clause 14

delete lines 25 to 30 (both inclusive) and substitute the
following- :
“the President shall not dissolve Parliament until the
expiration of & period of not less than two years and

six months from the date appointed for its first
mwﬁmunlmrﬂwww - -

Page 20, Clause 17 (1) defete lines 27 1o 30 (both

ﬁﬂlnw'hg-

Wby t::ﬁﬁnfﬂnmﬁr}{hﬂ, M

Page 21 : {1] e lhﬁ?



Page2l,Clause 19 - (1) delete lines 25 and 26 and substitute the following-
“Commission”) consisting of five members appointed by
ﬂwhﬁmmﬁﬂmfﬁﬂmﬂfm“’“
ﬂ'nmmmaﬂt"'f

(2) delete line 29 and substitute the following-

“administration or education. One of the members so

appointed shall be a retired officer of the Department of
Elections or Election cmmahmwhnh:hemﬂﬂiwu
a qulllj' Commissioner of Elections or above, The

Page 22 - {3] delete ]ha?ﬁnimbstfmﬂmﬁﬂmmr
wmm and may, subject to the provisions
nfﬁmm 414, appoint a”;

Page 23, Clause 21 - (1) delete mlﬁﬂl?ﬁmmw

“amended as follows-

Page 23, Clause 21 -




Page 23, Clause 23 - delete linc 10 and substitute the following-

“by the President sul:l}:d tﬂ the pruvmﬂns of Article 41&,

by anntundnr his

Page 24, Clause 24 - (1) dnhiﬂlm: 8 and substitule the following-

: ‘the President shall, subject to the provisions of Aticle
414, appoint another Judge of the”
C

&E}M&uﬁwmm




matter relating to disaster management, and bears an
endorsement to;

Page 27, Clause 31 . (1) delete lines 6 and 7 and substitute the following-

“(1) There shall be an Auditor-General who shall be a
qualified Auditor and who shall, subject to the provisions
of Article 41A, be appointed by the President. The
Auditor-General”;

_ (2) delete line 14 and substitute the following-

“the President may, subject to the provisions of Article
41, appoint a qualified aliﬂi'_cnr to act in™;

Page 28, Clause 40 - (1) delete lines 10 to 27 (both inclusive) and substitute the
following -

“in paragraph (1) of that Article, by the substitution
for all the words and figures from “the Offices of the
Cabinet of Ministers,” to the end of that paragraph, of
the words and figures “the Office of the Secretary to
the Cabinet of Ministers, the Offices uflial-ﬁum
appointed under Article 44 or 45, the Judicial Service
Commission, the Parliamentary  Couneil, the
Commissions referred to in Schedule Immﬁﬂ;ﬂm
the Prnvinr.hl Eulﬂjn- Eﬂrﬂgh Gﬂnmm thv

Page 29



Page 29, Clause 41 - delete line 23 and substitute the following-

“President, subject to the provisions of Article 41a, to
represent the three major™;

Page 30, Clause 42 - delete lines 4 and 5 and substitute the following: -

“fot less than five members and not more than seven
members appmnt:d by the President subject to the
pmr'mlms of Article 41A. The™;

Page 30, Clause 43 - delete lines 27 and 28 and substitute the following: -

“Amendment  of 43, Article 1558 of the Constitution
Aticle 1558 of isherchy mmdmsmunws.

the Consiuion.
| () in pamgraph (1) of that
Article, by the substitution
S W U RN ﬂfmm “shall be four
'l-"- ; afth:wurds

Page 32, Clause 53



Page 33 - (2) delete line 1 and substitute the following-

“President shall, subject to the provisions uf Asticle 414,
appoint a person to act”;

Page 33, Clauge 56 - d-:let:-ﬁnus_'um_s;mm;mﬁm}.mdmaﬁmmnwin&

“(b) the Prime Minister;

(f) a Member of Parliament;

(k) @ member of the Judicial Service Commissi

W nmﬂwmmwh




(p) the Auditor-General:

(q) the Parliamentary Commissioner  for
Administration (Ombudsman) .”."
Page 35, Clause 57 - (1) delete lines | to 8 (both inclusive);
Page 16 - {2) delete lines 4-to 15 (both inclusive);
ew clauses: L _]
Page 21 - - after line 17, insert the following-

ﬁwﬂf 19, Article 95 of the Constitution is
i !,ﬁﬂ O hereby amended in paragraph (2) of that

Article, by the substitution for the words
and figure “paragraph (1) of this Article,
appoint”, of the words and figures
“paragraph (1) of this Article and subject
to the provisions of Article 414, appoint”;

Page 25 mdhhhlﬂ&llﬁ#[l,hﬂﬂ e follc

“Amendment of rticle 119 of 1l
Article 119 of ﬁ"ﬁ' m,

Page 26




. e TR W Re DEpreme
Cﬂiﬂhﬂﬂﬁhm-nh
granted or refused as the case
may be, by not less than two
Judges of the Supreme Court,”™;

- (2) immediately mrﬂnas, insert the following-

“Amendment of 31, Article 137 of the Constitution is
Article 137 of limby amended by the substitution,
the. for the words “not more than eleven

Constitution other Judges™ of the words “not more
than nineteen other Judges”,";
Page 38 - immediately afier line 5, inset the following-

“Avoidince. of 58, For the avoidance of doubt, it is
doubt hereby dmiamdﬂutwhur:thﬂuﬁl
requirement in any written law to obtain
the recommendation or approval of the

Constitutional Council, the reference to
ﬂmﬂuﬁsﬁtﬁimlﬂmmaﬁdﬂlbemﬂ
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