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Introduction 

The Sri Lankan government enacted a Constitutional Amendment within the first two months

of its coming into power in August, 2020. The 20th Amendment to the Constitution, so

enacted, bears as its central feature the concentration of powers in the Executive President,

and thereby erodes several of the democratic reforms introduced by the 19th Amendment.

The proposed amendment witnessed opposition from a range of parties including constituent

members of the government and several challenges in the Supreme Court of Sri Lanka. This

opposition resulted in several amendments proposed to the original Bill and the 20th

Amendment to the Constitution was enacted in October 2020. It must be noted that such a

significant Amendment with broad implications for Sri Lanka’s democracy moved swiftly

through the different steps in the law making process in Sri Lanka in a matter of weeks. This

timeline captures the legal and political events surrounding the passing of this Constitutional

Amendment. 

This document also contains several annexes that can inform the reader on the various

aspects discussed in this document. 
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The Election Victory

The Sri Lanka Podujana Peramuna (“SLPP”) won the Parliamentary Elections held in August,

2020 with an overwhelming majority. The SLPP contested the Parliamentary Elections on the

same Election Manifesto put forward by President Gotabhaya Rajapakse when he contested

the 2019 Presidential Election. The manifesto contained a promise to introduce a new

constitution, while at the same time remarking that the introduction of the 19th Amendment

“has resulted in the disruption of the smooth functioning of the government.” During his

speech at the Inaugural Session of the newly elected Legislature, President Gotabaya

Rajapakse stated that the 19th Amendment to the Constitution would be abolished as a

matter of priority, subsequent to which the drafting of a new constitution would commence.

At the Cabinet meeting held on 19th August, 2020, a five member committee was appointed

to study and make observations on drafting the 20th Amendment. The Committee comprised

of Ministers Professor G.L. Peiris, Dinesh Gunawardena, Nimal Siripala de Silva, Mohamed Ali

Sabry and Udaya Gammanpila. It was stated that the two-term limit on the Executive, the five

year term for both the Executive and Legislature, and the right to information introduced by

the 19th Amendment would be retained under the 20th Amendment.  

A Summary of the Timeline capturing the Legal and Political Developments in
relation to the Passing of the Twentieth Amendment to the Constitution

T H E  P A S S A G E  O F  T H E  T W E N T I E T H  A M E N D M E N T

https://www.aljazeera.com/news/2020/8/20/sri-lankas-president-rajapaksa-to-scrap-reforms-limiting-powers
https://www.aljazeera.com/news/2020/8/20/sri-lankas-president-rajapaksa-to-scrap-reforms-limiting-powers
http://www.ft.lk/top-story/Cabinet-gets-wheels-turning-for-20A/26-704881
http://www.ft.lk/top-story/Cabinet-gets-wheels-turning-for-20A/26-704881


The Bill

The Gazette containing the 20th Amendment Bill (“Bill”) received Cabinet approval and was

issued on 2nd September, 2020. It was made available online a day later, and different

factions of society, including key opposition stakeholders, civil society groups and clergy

were quick to point out the unbridled power the Amendment sought to vest with the

Executive, and the reversal of several democratic reforms introduced by the 19th

Amendment to the Constitution. CPA released an analysis of the changes proposed by the

20th Amendment, shortly after the release of the Bill, while observing that the Bill “rolls back

democratic reforms introduced by the Nineteenth Amendment in 2015 and are a return to

unfettered executive power institutionalised by the Eighteenth Amendment introduced in

2010”, in an adjoining statement. 

The Constitutional Council overseeing appointments to key public service

institutions, both at individual and institutional levels was to be replaced by

the Parliamentary Council, which comprised only of Members of Parliament.

The Parliamentary Council was also limited in its influence in that it could

only make observations to the President, who is not bound by them.

Presidential Immunity was bolstered under the provisions of the Bill.

 The National Procurement Commission and the National Audit Commission

were both to be abolished under the provisions of the Bill. 

The President’s powers over the Prime Minister, Cabinet, and the

Parliament were also increased. 

Changes to the law making process including reintroducing the provisions

relating to Urgent Bills and reducing the time duration a bill had to remain in

the public domain prior to it being possible to table such bill in Parliament. 

Notable changes proposed by the 20th Amendment Bill were as follows.:

Opinions Over the Bill

Several opposition stakeholders were unequivocal in their disapproval of the Bill. The Samagi

Jana Balawegaya opined that a “19+” with required changes to the 19th Amendment would

serve larger democratic interests better than the Bill, while noting that the 20th Amendment

would reduce the accountability of the President, and undermine independent institutions.

The Janatha Vimukthi Peramuna decried the Bill stating that it would lead to

authoritarianism, and any shortcomings in the 19th Amendment must be rectified, as opposed

to introducing the 20th Amendment. The Tamil National Alliance also expressed their

opposition to the proposed Bill in the days following its release. 
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http://www.documents.gov.lk/files/bill/2020/9/22-2020_E.pdf
http://www.documents.gov.lk/files/bill/2020/9/22-2020_E.pdf
http://www.documents.gov.lk/files/bill/2020/9/22-2020_E.pdf
https://www.cpalanka.org/wp-content/uploads/2020/09/Final-doc-Summary-of-Changes-Under-the-Proposed-20th-Amendment.pdf
https://www.cpalanka.org/wp-content/uploads/2020/09/Final-doc-Summary-of-Changes-Under-the-Proposed-20th-Amendment.pdf
https://www.cpalanka.org/a-brief-guide-to-the-nineteenth-amendment-to-the-constitution/
https://www.cpalanka.org/statement-on-the-twentieth-amendment-2/
https://ceylontoday.lk/news/sjb-vetoes-20th-amendment-favours-19-plus
https://ceylontoday.lk/news/sjb-vetoes-20th-amendment-favours-19-plus
http://www.ft.lk/front-page/JVP-says-20A-anti-democratic-destructive-and-does-not-serve-the-people/44-705652
http://www.ft.lk/front-page/JVP-says-20A-anti-democratic-destructive-and-does-not-serve-the-people/44-705652
http://www.themorning.lk/action-to-be-decided-this-week-on-proposed-20a-tna/
http://www.themorning.lk/action-to-be-decided-this-week-on-proposed-20a-tna/
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Members of the Buddhist and Catholic clergy too expressed their disapproval of the Bill,

fearing that excessive concentration of power in the Executive would go against democratic

values. The Amarapura-Ramanna Samagri Maha Sangha Sabha, issuing a statement,

highlighted that the proposed 20th Amendment could lead to dictatorship and hinders

democracy. 

The statement added that they have a responsibility to oppose the 20th Amendment and that

all three sects are opposed to the passing of the Bill. The statement also expressed the view

that shortcomings in the 19th Amendment must be rectified, rather than introduce the

proposed 20th Amendment. Three members of the Buddhist Clergy, namely, Venerable

Bengamuwe Nalaka Thera, Venerable Muruttettuwe Ananda Thera, and Venerable Elle

Gunawansa Thera wrote to the President dissuading the passing of the proposed 20th

Amendment and suggested several clauses for reform. The Catholic Bishops’ Conference of

Sri Lanka issued a statement opposing the proposed 20th Amendment and stating that, “the

concentration of power in an individual without checks and balances does not auger well for a

democratic country”. It was opined by the Conference that a new Constitution must be the

priority at the moment.  

The Sri Lanka Audit Services Association writing to the President raised concerns that the

proposed 20th Amendment compromises the scope of public audit, and that it could lead to a

diminishing of accountability for public finances. The removal of State-owned Enterprises

from the purview of the Auditor General removes a significant disbursement of public

finances from oversight and accountability, the statement said. The Leader of the Opposition,

Sajith Premadasa echoed these views that the 20th Amendment negatively impacts the

independence of the Auditor General. Responding to these criticisms, Prime Minister

Mahinda Rajapakse asserted that the only change sought to be effected to the post of the

Auditor General is to reverse the effects of the 19th Amendment, and not to abolish it or

reduce its independence. 

Committees Appointed to Study the Bill

Several committees were appointed to study and report findings on the Bill, both within and

outside the government. Committees were appointed by the Prime Minister, Mahinda

Rajapakse[1], the Bar Association of Sri Lanka, the Sri Lanka Freedom Party[2] and the main

opposition party, the Samagi Jana Balawegaya[3]. 

The Committee was composed of Ministers Professor G. L. Peiris, Udaya Gammanpila, Mohamed Ali Sabry, Nimal Siripala de Silva,

Wimal Weerawansa, State Ministers Susil Premajayantha and S.Viyalendran, and Members of Parliament Dilan Perera and Premnath

C. Dolawatta.

The 10-member Committee was comprised of Minister Nimal Siripala de Silva, Prof. Rohana Luxman Piyadasa, Minister Mahinda

Amaraweera, State Minister Dayasiri Jayasekara, State Minister Duminda Dissanayake, Members of Parliament Shan Wijayalal De

Silva, Sarathi Dushmantha, President’s Counsel Faiszer Musthapha, Attorney-at-Law Sanjaya Gamage, and Dr. Chamil Liyanage.

The Action Committee was comprised of Members of Parliament Lakshman Kiriella, Imthiaz Bakeer Markar, Kabir Hashim, Mano

Ganeshan, Eran Wickramaratne, Dr. Harsha De Silva, Dr. Rajitha Senaratne, Field Marshal Sarath Fonseka, Shiral Lakthilaka, Ranjith

Madduma Bandara, and Suren Fernando. 

1.

2.

3.

http://www.dailymirror.lk/news-features/Leading-Buddhist-monks-protest-on-sections-of-20A/131-197926
https://www.newsfirst.lk/2020/10/13/catholics-bishops-conference-opposes-20a-demands-new-constitution/
https://ceylontoday.lk/news/20a-promotes-dictatorship-ramanna-amarapura-nikaya-sangha-sabha
http://www.ft.lk/front-page/3-prominent-Buddhist-monks-call-on-President-to-reconsider-20A/44-707644
http://www.ft.lk/front-page/3-prominent-Buddhist-monks-call-on-President-to-reconsider-20A/44-707644
https://www.newsfirst.lk/2020/10/13/catholics-bishops-conference-opposes-20a-demands-new-constitution/
http://www.newswire.lk/2020/09/12/sl-audit-inspectors-highlight-reasons-to-object-20th-amendment/
http://www.newswire.lk/2020/09/12/sl-audit-inspectors-highlight-reasons-to-object-20th-amendment/
http://www.ft.lk/news/Sajith-claims-20A-erodes-Auditor-General-s-independence/56-706230
http://www.ft.lk/news/Sajith-claims-20A-erodes-Auditor-General-s-independence/56-706230
http://www.ft.lk/front-page/PM-refutes-allegations-20A-seeks-to-remove-Auditor-General-from-oversight-of-vital-Govt-institutes/44-707024
http://www.ft.lk/front-page/PM-refutes-allegations-20A-seeks-to-remove-Auditor-General-from-oversight-of-vital-Govt-institutes/44-707024
https://www.newsfirst.lk/2020/09/11/basl-appoints-special-committee-to-study-draft-20th-amendment/
https://www.newsfirst.lk/2020/09/11/basl-appoints-special-committee-to-study-draft-20th-amendment/
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The Committee appointed by Prime Minister Rajapakse also comprised of the following

members from the Cabinet Sub – Committee appointed prior to the drafting of the 20th

Amendment, Ministers Professor G.L. Peiris, Dinesh Gunawardena, Nimal Siripala de Silva,

Mohamed Ali Sabry and Udaya Gammanpila, together with other Members of Parliament.

Moreover, the General Secretary of the Sri Lanka Freedom Party Dayasiri Jayasekera stated

that its report would be submitted to Prime Minister Mahinda Rajapakse. This report was

never made public. The Bar Association of Sri Lanka appointed a Committee to study the 20th

Amendment. The Committee submitted its report making various observations on the

provisions of the Bill.
 

Who Drafted the Bill?

Amidst mounting criticism over the Bill, there was confusion as to who the main architect of

the Bill was. Several Cabinet Minister’s denied responsibility for the contents of the Bill.

However eventually the Cabinet Spokesperson Keheliya Rambukwella stated that the

President and the Cabinet together take collective responsibility for the initiation and

drafting of the Bill.

The Supreme Court Special Determination

Subsequent to the Bill being presented to the Parliament in its First Reading on 22nd

September, 2020 by the Minister of Justice, a total of 39 petitions were filed in the Supreme

Court over the next week, challenging the Bill on the basis that the Bill required the approval

of the people at a referendum. Petitioners included political parties, civil society groups

including CPA and individuals[4]. 

The 5 Judge Bench of the Supreme Court comprising of Chief Justice Jayantha Jayasuriya,

Justice Buwaneka Aluwihare, Justice Sisira de Abrew, Justice Priyantha Jayawardena and

Justice Vijith K. Malalgoda commenced hearing of the submissions made by Petitioners,

Intervenient Petitioners and the Attorney General on the 29th of September 2020,

subsequent to which the parties filed Written Submissions. The Attorney General

commenced making submissions after filing lengthy Written Submissions. The Attorney

General refused a request by Counsel appearing for the Petitioners for a copy of the Attorney

General’s Written Submissions. The request was made because the Supreme Court decided

not to allow the Counsel for the Petitioners to respond to the Attorney General’s submissions

due to time constraints.

4. Amongst the Petitioners were Samagi Jana Balawegaya (SJB) Member of Parliament Mayantha Dissanayake, United

National Party Deputy Leader Ruwan Wijewardene, United National Party General Secretary Akila Viraj Kariyawasam,

former Parliamentarian Mangala Samaraweera, Member of Parliament Rauff Hakeem, Election Commission Member

Professor Ratnajeevan Hoole, the Bar Association of Sri Lanka, the Chairman of the Sri Lanka Audit Services Commission

E.A.D. Prasad Prasanna Pushpakumara, the Centre for Policy Alternatives the Sri Lanka Press Institute, Attorney-at-Law

P. Liyanaarachchi, Arif Samsudeeen, Ibrahim Lebbe, Adam Lebbe Thuan, Eric Senaratne Balasuriya, D.T. Pathmasiri, Dr.

Visakesa Chandrasekaran, M.K. Jayatissa, A.S. Chulasinghe de Soyza, Bennett Samarasiri Jayawardena, P.D.S. Premasiri

Gunathileka and S.K.S.H.K. Sooriyarachchi. 

http://www.ft.lk/opinion/BASL-Committee-makes-observations-on-20th-Amendment-Part-I/14-706563
https://www.newsfirst.lk/2020/09/17/president-and-cabinet-take-responsibility-for-20a-keheliya-rambukwella/
https://www.newsfirst.lk/2020/09/22/petition-filed-with-supreme-court-challenging-20th-amendment/
https://www.newsfirst.lk/2020/09/22/petition-filed-with-supreme-court-challenging-20th-amendment/
http://www.sundaytimes.lk/201011/news/ag-refuses-to-share-written-submissions-with-petitioners-counsel-despite-courts-consent-419616.html
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However, the Supreme Court made available the Written Submissions by the

Attorney General in order to allow other parties to file submissions in response to

same.

A majority of judges hearing the case ruled that Clauses 3, 5, 14 and 22 of the 20th

Amendment Bill were inconsistent with Articles 3 and 4 of the Constitution and

required approval of the people at a referendum as stipulated in Article 83 of the

Constitution unless they were amended.  The Supreme Court ruled that the

remainder of the Bill can be passed with a Special Majority in Parliament without

need for a referendum. 

 

A Slew of Committee Stage Amendments, Opposition and the Passing of the Bill

On the 19th of October 2020, the Cabinet decided on three changes to the 20th Amendment

Bill to be incorporated at the Committee Stage amendments. (This was in addition to the

Committee Stage amendments which had been proposed before that and tabled by the AG to the

Supreme Court.) These are (i) the limiting of the Acts brought in as Urgent Bills to those

pertaining to national security and disaster management, (ii) the limiting the number of

Cabinet Ministers, and thereby retaining the maximum number imposed under the 19th

Amendment, and (iii) the auditing of state institutions as envisaged under the 19th

Amendment, to be continued.

Subsequent to the delivering of the Supreme Court Special Determination on the 20th of

October 2020, the Determination was presented to the Parliament by the Speaker of

Parliament, Mahinda Yapa Abeywardena.

Removing the duty incumbent on the President to enable the conditions

for the conducting of free and fair elections (Clause 3),

The provision to dissolve Parliament within a year of its first sitting after

an election (Clause 14),

The expansive Presidential Immunity which among other things excluded

Fundamental Rights challenges against the acts of the President by citizens

(Clause 5), and 

The repeal of the constitutional duty imposed on public officers to adhere

to the directives of the Election Commission, with the failure to do so

constituting an offense (Clause 22). 

According to the Supreme Court,

All required the approval of the people at referendum.

https://ceylontoday.lk/news/cabinet-approves-three-amendments-to-20th-amendment
https://www.parliament.lk/en/news-en/view/1942?category=6
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Minister of Justice, Mohamed Ali Sabry PC presented the 20th Amendment Bill in its Second
Reading before Parliament, while indicating that the changes necessary according to the
Supreme Court Determination are to be incorporated. However the Committee Stage
amendments also included an amendment which increased the number of Judges of the
Supreme Court and Court of Appeal. This provision was not included in the gazetted Bill and
the Supreme Court did not have the chance to pronounce an opinion on this. It also violated a
provision in the 20th Amendment which sought to prevent Committee Stage amendments
being used to smuggle in completely new provisions not envisaged in the Bill. 

Subsequent to the Second Reading of the Bill, a two-day Parliamentary debate on the Bill
commenced. On the first day of the debate in Parliament, the Samagi Jana Balawegaya led a
protest march to the Parliament in the form of a motorcade. Speaking at the debate, Prime
Minister Mahinda Rajapakse stated that the 20th Amendment is sought to be passed in the
interest of national security, and that it was the 19th Amendment that destabilized the
country. He also indicated that the 20th Amendment was only a pre-cursor to the
introduction of a new Constitution. These sentiments were also echoed by the Minister of
Justice, who stated that the 20th Amendment was an interim measure until the introduction
of a new constitution during the next year.

Upon the conclusion of a two-day debate, the 20th Amendment Bill was presented to the
Parliament in its Third Reading, subsequent to which voting on the Bill commenced. The 20th
Amendment to the Constitution was passed in Parliament on the 22nd of October, 2020,
incorporating Committee Stage amendments, with a two-thirds majority. A total of 156
Members of Parliament from the Sri Lanka Podujana Peramuna and its allies voted in favour
of the Amendment, while 65 Members of Parliament voted against it. Eight members of the
Opposition voted in favour of the Amendment, while former President Maithripala Sirisena,
the chief proponent of the 19th Amendment, was absent during the vote.

The Speaker certified the 20th Amendment Act on the 29th October 2020 and thereby made
the provisions of the 20th Amendment part of the Sri Lankan Constitution.

http://www.cabinetoffice.gov.lk/cab/index.php?option=com_content&view=article&id=16&Itemid=49&lang=en&dID=10687

https://www.dailynews.lk/2020/10/22/local/232093/20a-introduced-strengthen-national-security-pm

https://www.dailynews.lk/2020/10/22/local/232093/20a-introduced-strengthen-national-security-pm

https://www.ft.lk/top-story/20th-Amendment-triumphs/26-707950

https://www.ft.lk/top-story/20th-Amendment-triumphs/26-707950

https://www.ft.lk/top-story/20th-Amendment-triumphs/26-707950

https://www.parliament.lk/en/news-en/view/1946?category=6

https://www.newsfirst.lk/2020/10/21/changes-to-20th-amendment-to-constitutions-presented-in-parliament/

https://www.newsfirst.lk/2020/10/21/changes-to-20th-amendment-to-constitutions-presented-in-parliament/

https://www.themorning.lk/20th-amendment-bill-sjb-holds-protest-march-to-parliament/ 



1) Qualifications to be elected as President

have been changed by;

a. Reducing the minimum age of

eligibility from 35 to 30 [See s. 16 of the

20th Amendment, Article 92 of the

Constitution]

 

b. Removing the disqualification on dual

citizens from being elected to the office

of President (see below paragraph 12) 

2) Repeal the following duties of the

President which were previously included in

Article 33(1) of the Constitution; 

a. Ensure that the Constitution is

respected and upheld;

 

b. Promote national reconciliation and

integration; 

 

c. Ensure and facilitate the proper

functioning of the Constitutional Council

and the institutions referred to in

Chapter VIIa [See s. 3 of the 20th

Amendment]

3) The President can remove the Prime

Minister at any time at the President’s

discretion.  [See s. 6 of the 20th Amendment,

Article 47(2) of the Constitution]

4) Repeal the provisions of the

Constitution which previously required

the President to act on the advice of the

Prime Minister when appointing or

removing from office any Cabinet Minister,

Non-Cabinet Minister or Deputy Minister. 

The President can act on his discretion in

making appointments and removals. The

President may consult the Prime Minister,

if the President considers such

consultation necessary, when making

appointments. [See s. 6 of the 20th

Amendment, Article46 (1) and 47(2) of the

Constitution]

5) The Immunity of the President.

a. Actions of the President qua

President continue to be subject to the

Fundamental Rights jurisdiction of the

Supreme Court.

 

b. The Act allows the President to hold

Ministerial portfolios, any person can

also invoke the jurisdiction of “any

court” in relation to the exercise by the

President of such Ministerial functions.

[See s. 5 of the 20th Amendment, Article

35(3) of the Constitution]

 

c. The scope of the immunity conferred

on the President by the 19th

Amendment has been expanded from

beyond actions in “civil” or “criminal”

proceedings. 
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6) The Constitutional Council has been abolished and replaced with the Parliamentary

Council. [See s. 6 of the 20th Amendment, Chapter VII(A) of the Constitution]

7) The Parliamentary Council comprises of ONLY Members of Parliament including;

(a) The Prime Minister

(b) The Speaker

(c) The Leader of the Opposition

(d) A nominee of the Prime Minister

(e) A nominee of the Leader of the Opposition.

 

The nominee of the Prime Minister and the Leader of the Opposition should be nominated in

such manner as would ensure that the nominees would belong to communities which are

communities other than those to which Prime Minister and the Leader of the Opposition

belong.

8) The Parliamentary Council can ONLY make observations in relation to the nominations

made by the President to appoint individuals to the offices mentioned in Schedule I and

Schedule II to Chapter VIIA of the Constitution. 

9) The President is not bound by the observations of the Parliamentary Council, s/he only

has to “seek observations”. There is no obligation on the part of the President to even

consider the observations.
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Article 35 (1)  of the 20th Amendment 

While any person holds office as President,

no proceedings shall be instituted or

continued against him in any court or

tribunal in respect of anything done or

omitted to be done by him either in his

official or private capacity.  

(emphasis added)

Article 35 (1) of the 19th Amendment

While any person holds office as President

of the Republic of Sri Lanka, no civil or

criminal proceedings shall be instituted or

continued against the President in respect

of anything done or omitted to be done by

the President, either in his official or private

capacity (emphasis added)

It remains to be seen as to how the Supreme Court will interpret these provisions and

the scope of the immunity that would be granted for the President’s action.

(Cont.)



10) Repealing the limitation on the President’s power to dissolve Parliament placed by the

19th Amendment which allowed the President to dissolve Parliament only;

a. If two thirds of the members of Parliament pass a resolution requesting him to dissolve

Parliament.

b. Any time after the expiration of four and a half years, since the first meeting of

Parliament.

This provision was not only a check on the President; it also prevented the Prime Minister

from dissolving Parliament and calling for early election at a time, which is more

advantageous to his/her political party. Thereby it sought to reduce the advantage the

incumbent government has at an election. [See s. 12 of the 20th Amendment, Article 70 of the

Constitution]

11) Additionally, the 20th Amendment, imposes new conditions regarding the dissolution of

Parliament;

a. The President shall not dissolve Parliament until the expiration of a period of two years

and six months from the date appointed for Parliament’s first meeting. 

However, the President can dissolve Parliament earlier if;
 

i)Parliament by resolution requests the President to dissolve Parliament
 

ii)Where the President has not dissolved Parliament consequent upon the rejection of

the Appropriation Bill, the President shall dissolve Parliament if Parliament rejects

the next Appropriation Bill
 

b. the President shall not dissolve Parliament on the rejection of the Statement of

Government Policy at the commencement of the first session of Parliament after a

General Election;

c. the President shall not dissolve Parliament after the Speaker has entertained a

resolution calling for the impeachment of the President in terms of Article 38 of the

Constitution.

12) Persons who are dual citizens are no longer disqualified from being elected as Members

of Parliament [by virtue of article 92(b)] this also means that a person who is a dual citizen is

no longer disqualified from being elected as President of the Republic. [See s. 15(2) of the 20th

Amendment]

13) Reintroducing provisions to the Constitution which allows the government to pass

legislation as “Urgent Bills”.
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(Cont.)  Where the Cabinet of Ministers has designated a Bill as “urgent in the interest of

national security or for the purpose of any matter relating to disaster management”, the

President can refer the Bill to the Supreme Court for a determination on the

Constitutionality of the Bill.

a. The Supreme Court has to decide on this issue within 24 hours or such longer time as

allowed depending on the instructions of the President. 
 

b. This procedure cannot be used in relation to any Bill for the amendment, repeal and

replacement, alteration or addition of any provision of the Constitution or for the repeal

and replacement of the Constitution as a whole. [See s. 26 of the 20th Amendment, Article

122 of the Constitution]

 

14) Reduce the period of time which a Bill has to be made accessible to the public (by being

published in the gazette), before it can be placed on the order paper of Parliament from 14

days to 7 days. [See s. 13 of the 20th Amendment, Article 78(1) of the Constitution]

15) Introduces a new requirement that any amendment proposed to a Bill in Parliament,

during the committee stage, "shall not deviate from the merits and principles of such Bill”.

However, the validity of an Act of Parliament enacted in violation of this process is protected

by Article 80(3) of the Constitution. [See s. 13 of the 20th Amendment, Article 78(3) of the

Constitution]
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16) The President can appoint the Chief Justice, the other judges of the Supreme Court, the

President of the Court of Appeal and the other judges of the Court of Appeal at his

discretion. [See paragraphs 8 and 9 above]

 

17) Increase the upper limit to the number of Judges of the Supreme Court from 11 to 17

judges. [See s. 25 of the 20th Amendment, Article 119 of the Constitution]

18) Increase the upper limit to the number of Judges of the Court of Appeal from 12 to 20

judges. [See s. 31 of the 20th Amendment, Article 137 of the Constitution]

19) The President may appoint any two judges of the Supreme Court as members of the

Judicial Service Commission, at his discretion, subject to the conditions relating to their

seniority and judicial experience serving as a Judge of a Court of First Instance as specified in

Article 111D(2). [See s. 23 of the 20th Amendment, Article 111D of the Constitution]



05.08.2020
Sri Lanka Podujana Peramuna wins Parliamentary Elections
by a clear majority 
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19.08.2020 

A 5 member Cabinet Sub – Committee is appointed to
draft/make observations regarding the 20th Amendment, at
the Inaugural Meeting of the Cabinet appointed subsequent
to the Parliamentary Elections. 

03.09.2020 
Gazette containing the proposed 20th Amendment Bill
(Issued on 02.09.2020) made available online (S,T,E)

04.09.2020

CPA issues statement on the proposed 20th Amendment,
together with a summary of the changes proposed under the
20th Amendment, comparing the changes introduced by the
19th and 20th Amendments. 

04.09.2020

The Janatha Vimukthi Peramuna (JVP) states that the
proposed 20th Amendment is anti-democratic and that any
shortcomings in the 19th Amendment must be rectified
rather than introduce the 20th Amendment.

07.09.2020
The Tamil National Alliance (TNA) expresses its opposition
to the proposed 20th Amendment.

14.09.2020
Prime Minister, Hon. Mahinda Rajapakse, appoints 9-
member Committee headed by Minister of Education, Hon.
G. L. Peiris to study the 20th Amendment. 

11.09.2020
The Bar Association of Sri Lanka (BASL) appoints Special
Committee to study and make recommendations on the
20th Amendment Bill.

https://www.parliament.lk/uploads/documents/gazettes/20200808-2187-26-en.pdf 

http://www.ft.lk/top-story/Cabinet-gets-wheels-turning-for-20A/26-704881 

http://www
.document

s.gov.lk/file
s/bill/2020

/9/22-2020
_S.pdf  

http://www
.document

s.gov.lk/file
s/bill/2020

/9/22-2020
_T.pdf 

http://www.documents.gov.lk/files/bill/2020/9/22-2020_E.pdf 

https://www.cpalanka.org/statement-on-the-twentieth-amendment-2/ 

http://www.ft.lk/front-page/JVP-says-20A-anti-democratic-destructive-and-does-not-serve-the-people/44-705652

http://www.ft.lk/front-page/JVP-says-20A-anti-democratic-destructive-and-does-not-serve-the-people/44-705652 

https://www.newsfirst.lk/2020/09/11/basl-appoints-special-committee-to-study-draft-20th-amendment/ 

https://www.newsfirst.lk/2020/09/14/pm-appoints-committee-to-study-draft-20th-amendment-to-the-constitution/ 

http://www.themorning.lk/action-to-be-decided-this-week-on-proposed-20a-tna/ 
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15.09.2020 
The Committee appointed by Prime Minister, Hon. Mahinda
Rajapakse, submits its report. 

17.09.2020
Speaking at a media briefing, Cabinet Spokesperson Hon.
Keheliya Rambukwella states that the President and
Cabinet together initiated the 20th Amendment. 

17.09.2020 CPA releases a brief Question and Answer guide to the
proposed 20th Amendment. 

17.09.2020

Speaking at a media briefing, members of the Samagi Jana
Balawegaya (SJB) express their support towards rectifying
any flaws in the 19th Amendment through a “19 plus”, as
opposed to introducing the proposed 20th Amendment. 

21.09.2020
The opposition party, SJB, appoints an Action Committee to
take steps regarding the proposed 20th Amendment. 

22.09.2020 
The proposed 20th Amendment Bill presented to the
Parliament in its First Reading by Minister of Justice, Hon.
M. Ali Sabry PC.

25.09.2020 
The Bar Association of Sri Lanka (BASL) submits report on
the 20th Amendment Bill (Part I and II).

29.09.2020
The Sri Lanka Freedom Party appoints 10-member
Committee to study the 20th Amendment, whose findings
will be submitted to the Committee appointed by the Prime
Minister to study the 20th Amendment. 

http://www.adaderana.lk/news/67243/committee-appointed-on-20th-amendment-hands-over-report-to-pm 

https://www.newsfirst.lk/2020/09/17/president-and-cabinet-take-responsibility-for-20a-keheliya-rambukwella/ 

https://www.cpalanka.org/a-brief-q-and-a-on-the-proposed-20th-amendment-to-the-constitution/ 

https://ceylontoday.lk/news/sjb-vetoes-20th-amendment-favours-19-plus 

http://www.ft.lk/front-page/SJB-appoints-committee-to-take-action-on-20A/44-706362 

https://www.dailynews.lk/2020/09/22/local/229415/20a-draft-bill-tabled-update 

http://www.ft.lk/opinion/BASL-Committee-makes-observations-on-20th-Amendment-Part-I/14-706563 http://www.ft.lk/opinion/BASL-Committee-makes-observations-on-20th-Amendment-Part-2/14-706595 

http://www.themorning.lk/20th-amendment-bill-slfp-appoints-committee/ 
http://www.themorning.lk/20th-amendment-bill-slfp-appoints-committee/ 



Page  16

T I M E L I N E  O F  T H E  2 0 T H  A M E N D M E N T  ( C O N T . )

22-28.09.2020 
39 Petitions filed in the Supreme Court challenging the 20th
Amendment Bill, with the first Petition filed on 22.09.2020.
Intervenient Petitions were also filed. 

29-30.09.2020
02-05.10.2020

Hearing of the parties on the 20th Amendment Bill by 5
Judge – bench of the Supreme Court. 

02.10.2020
CPA files Written Submissions in the Supreme Court Special
Determination on the 20th Amendment.

06.10.2020
CPA files further Written Submissions in the Supreme Court
Special Determination on the 20th Amendment.

12.10.2020

The Amarapura-Ramanna Samagri Maha Sangha Sabha,
issuing a statement, highlights that the proposed 20th
Amendment could lead to dictatorship and hinders
democracy. 

13.10.2020

The Catholic Bishops’ Conference of Sri Lanka issues
statement opposing the proposed 20th Amendment and
stating that, “the concentration of power in an individual
without checks and balances does not auger well for a
democratic country”.  

15.10.2020
Members of the Buddhist Clergy express views on the
proposed 20th Amendment. 

17.10.2020
Three members of the Buddhist Clergy write to the
President dissuading the passing of the proposed 20th
Amendment and suggest clauses for reform. 

https://ceylontoday.lk/news/challenging-20th-amendment-39-petitions-before-sc 

https://www.cpalanka.org/wp-content/uploads/2020/10/FINAL-comprehensive-WRITTEN-SUBMISSION-CPA-SC-SD-3-2020.pdf 

https://www.cpalanka.org/wp-content/uploads/2020/10/FINAL-Further-WRITTEN-SUBMISSION-CPA-SC-SD-3-2020.pdf 

https://www.newsfirst.lk/2020/10/13/catholics-bishops-conference-opposes-20a-demands-new-constitution/

http://www.dailymirror.lk/news-features/Leading-Buddhist-monks-protest-on-sections-of-20A/131-197926 

http://www.ft.lk/front-page/3-prominent-Buddhist-monks-call-on-President-to-reconsider-20A/44-707644

https://ceylontoday.lk/news/buddhist-monks-write-to-president-on-20a 

https://ceylontoday.lk/news/20a-promotes-dictatorship-ramanna-amarapura-nikaya-sangha-sabha
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19.10.2020

Cabinet decided on three changes to the 20th Amendment
Bill to be incorporated at the Committee Stage amendments.
These are limiting the Acts brought in as Urgent Bills to
those pertaining to national security and disaster
management, limiting the number of Cabinet Ministers, and
the auditing of state institutions as envisaged under the
19th Amendment. 

Speaker of the House, Hon. Mahinda Yapa Abeywardena,
presents the Supreme Court Determination to Parliament.20.10.2020

Determination of the Supreme Court on the Bill titled
Twentieth Amendment to the Constitution delivered by 5
Judge – bench 

21.10.2020
The SJB leads a protest march/motorcade to Parliament in
opposition to the proposed 20th Amendment. 

21-22.10.2020

Minister of Justice, Hon. M. Ali Sabry PC presents the 20th
Amendment Bill for the Second Reading before Parliament,
indicating that changes necessary according to the Supreme
Court determination are to be included, without introducing
any new clauses in the Committee Stage amendments. A
two-day Parliamentary debate on the Bill commences,
thereafter. 

22.10.2020 

20th Amendment passed in Parliament upon Third Reading,
incorporating Committee Stage Amendments, with 156 MPs
voting in favour, 65 MPs voting against (numbers abstaining
and absent vary across sources) (S,T,E).

20.10.2020 

https://ceylontoday.lk/news/cabinet-approves-three-amendments-to-20th-amendment 

https://www.dailynews.lk/2020/10/19/local/231899/three-more-amendments-be-added-20a

https://www.parliament.lk/uploads/bills/gbills/scdet/6176.pdf

https://www.parliament.lk/en/news-en/view/1942?category=6 

http://www.themorning.lk/20th-amendment-bill-sjb-holds-protest-march-to-parliament/ 

http://www.dailymirror.lk/print/front_page/20th-Amendment-to-the-Constitution-Two-day-debate-on--Oct--21-22/238-198084 

https://www.newsfirst.lk/2020/10/21/changes-to-20th-amendment-to-constitutions-presented-in-parliament/ 

http://documents.gov.lk/files/act/2020/10/00-2020_S.pdf 

http://
docum

ents.g
ov.lk/f

iles/ac
t/2020

/10/00
-2020

_T.pdf
 

http://documents.gov.lk/files/act/2020/10/00-2020_E.pdf
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IN THE SUPREME COURT 
OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA 

 
 

In the matter of an application in terms of Article 121 
read with Article 120, Article 78 and Article 83 of the 
Constitution to determine whether the Bill titled “The 
Twentieth Amendment to the Constitution” or any part 
thereof is inconsistent with the Constitution. 

 
 

1. Centre for Policy Alternatives (Guarantee) 
Limited,  
No. 6/5, Layards Road, Colombo 5. 

 
2. Dr. Paikiasothy Saravanamuttu 

No. 03, Ascot Avenue,  
Colombo 5. 

 
     Petitioners 

 
S.C. (S.D.) No: 03/2020  - v - 
 

  The Attorney General, 
  Attorney General’s Department, 
  Colombo 12.     

  
         Respondent 

 
TO:  HIS LORDSHIP THE CHIEF JUSTICE AND OTHER HONOURABLE JUDGES OF THE 

SUPREME COURT OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA 

 

FURTHER WRITTEN SUBMISSION ON BEHALF OF THE PETITIONERS 

 

1. These Further Written Submissions are made with regard to the Petitioners’ 

Application for a Special Determination with regard to the Bill titled “The 

Twentieth Amendment to the Constitution” (hereinafter referred to as “the Bill’). 

 

2. The Petitioners have already filed Preliminary Written Submissions to Your 

Lordships' Court on 28th September 2020 and Comprehensive Written 

Submissions dated 2nd October 2020 in relation to matters arising from the 

Petition. The Petitioners’ reiterate the submissions made in those two Written 

Submissions in addition to the present Written Submission. 

 

3. These submissions are filed pursuant to the direction of Your Lordships’ Court 

permitting same, in response to the arguments raised by several Counsel for the 

Intervenient Petitioners (one of whom also appeared for a Petitioner) and the Hon. 



SC. SD. 3/2020   PETITIONERS’ FURTHER WRITTEN SUBMISSION 

 
 

 2 

Attorney General. As such these submissions should be read in addition to and in 

light of the said Comprehensive Written Submissions dated 2nd October 2020. 

 

4. These Written Submissions, will deal with the following issues: 

(a) Explain why the Clauses of the Bill which re-introduce provisions of the 1978 

Constitution that were repealed by the Nineteenth Amendment to the Constitution 

require to be reviewed by Your Lordships’ Court [Para 5 to 9] 

 

(b) The Sovereignty of the People and the Fundamental Values of Our Constitution 

[Para 10 to 17] 

 

(c) Clause 5 of the Bill “Immunity of the President from Suit” Infringes/Derogates from 

Article 3 of the Constitution. [Para 18 to 23] 

 

(d) Clause 27 & 28 of the Bill “Urgent Bills” Infringes/Derogates from Articles 3 And 
4 of the Constitution. [Para 24 to 30] 

 

(e) Clause 17 of the Bill Infringes/Derogates from Articles 3 And 4 of the Constitution. 

[Para 31 to 35] 

Contains the citizenship Oaths of the United States of America, Australia, 

Switzerland, Canada, Germany and South Africa. 

 

(f) Conclusion. [Para 36 to 38] 

 

 

CLAUSES OF THE BILL WHICH INTRODUCE PROVISIONS OF THE 1978 

CONSTITUTION THAT WERE REPEALED BY THE NINETEENTH AMENDMENT 

TO THE CONSTITUTION. 

 

5. Several Counsel for the Intervenient – Petitioners and the Attorney General sought 

to argue that the clauses of the Bill which reintroduced provisions of the original 

1978 Constitution (2nd Republican Constitution) should be allowed to pass 

without a referendum.  

 

6. It is respectfully submitted that this position is without merit and undercuts the 

very jurisdiction exercised by Your Lordships’ Court in relation to Bills of this 

nature.   

 

7. When the 2nd Republican Constitution was promulgated, there was no provision 

in the 1st Republican Constitution which was analogous to Article 83 and Article 

121 of the present Constitution. As such there was no opportunity for the Supreme 

Court or the Constitutional Court (which existed at that time), to scrutinise the 

provisions of the 1978 Constitution before they were enacted. 
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8. This was a question posed by Your Lordships to the Intervenient Petitioners on 

several occasions during oral arguments, but which did not receive a response 

from Counsel for the Intervenient Petitioners. 

 

9. The provisions of the Bill, especially Clause 5 (immunity of President from suit) 

and Clause 27 and 28 (Urgent Bills) having been repealed and now being 

reintroduced, these provisions have to conform to the requirements of Article 83 

and 121 of the 2nd Republican Constitution. 

 

 
SOVEREIGNTY OF THE PEOPLE AND THE FUNDAMENTAL VALUES OF OUR 

CONSTITUTION 

 

10. The Petitioners have exhaustively explained their position in paragraphs 11 to 

24 of their Comprehensive Written Submissions dated 2nd October 2020.  

 

11. The Petitioners in this case are not arguing for Your Lordships’ Court to recognize 

the basic structure doctrine. The Petitioners’ position as set out in the Petition and 

oral submissions is that the Bill as a whole or individual Clauses of the Bill need to 

be passed by a special majority and be approved by the people at a referendum.  

 
12. It is respectfully submitted that the Petitioners however maintain that the Bill as 

a whole is flawed beyond repair and cannot be salvaged by any amendments and 

as such the Bill as a whole requires to be approved by the people at a referendum.  

 

13. The positions taken up in the Comprehensive Written Submissions dated 2nd 

October 2020 were that; 

 
(a) Article 3 (sovereignty of the People) is a unique and fundamental feature in the 

2nd Republican Constitution and Your Lordships’ Court should closely scrutinize 

the impact of each provision of the Bill on the sovereignty of the People. 

 

(b) Your Lordships’ Court should jealously guard the right of the sovereign people to 

exercise control over the Executive and the Legislature, not merely through free 

and fair elections, but also in-between elections.  

 

(c) The People temporarily give their executive and/or legislative sovereignty to the 

elected leaders to exercise such power in terms of the Constitution. Therefore, all 

significant changes to these powers as specified in the Constitution, mandatorily 

require the approval by the people at a referendum. 
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(d) Over a period of time Your Lordships’ Court has recognised several important 

Constitutional values that underpin the Constitution, in addition to the 

sovereignty of the People.  

 

(e) These ideas, principles, values are not dispersed ideas. They are interrelated and 

connected concepts that play out in a Constitutional democracy. 

 

14. These Constitutional values / principles were developed by Your Lordships’ as a 

response to trying to reconcile several countervailing Constitutional provisions. 

Over time Your Lordships’ Court developed these values / principles as guides to 

interpretation in order to try to temper the undemocratic aspects of the 2nd 

Republican Constitution.   

 

15. Even some Intervenients and the Hon. Attorney General agreed that Your 

Lordships’ had tempered the harshness of several provisions of the 2nd Republican 

Constitution, including the immunity of the President. 

 
16. In fact, in Centre for Policy Alternatives (Guarantee) Ltd and another v 

Dayananda Dissanayake and others 2003 (1) SLR 277  Your Lordships’ Court 

was faced with the argument that since the some of the constitutional norms, 

prevalent at the time the Provincial Council’s Election Act was enacted, “were 

undemocratic and unprincipled” Your Lordships’ Court should give a similar 

interpretation to the relevant statutory provision. Your Lordships’ Court 

responded unequivocally by stating  

 
“When  constitutional  or statutory  provisions  have  to  be  interpreted,  and  it is 

found that there are two possible interpretations, a Court is not justified in  

adopting that interpretation which has undemocratic consequences in  

preference  to  an  alternative  more  consistent  with  democratic  principles,  

simply  because  there  are  other provisions,  whether  in the  Constitution  

or in  another statute,  which appear to be  undemocratic.………. The Judiciary  

is  part of the  “State”,  and as  such  is  pledged  to  play  its  part  in  establishing  a  

democratic socialist  society,  the  objectives  of  which  include  the  full  realization 

of the fundamental rights and freedoms of all  people;  and it is mandated  to  

strengthen  and  broaden  the  democratic  structure  of government [see Articles 

27(2)(a)  and 27(4)  read  with Article  4(d).] 

(at pg 292) (emphasis added) 

 

17. As such, the Petitioners’ are only urging Your Lordships’ Court to look at the 

impact of the provisions of the Bill in light of the aforementioned Constitutional 

values / Principles, when examining their impact on the sovereignty of the People.  
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CLAUSE 5 of the BILL “IMMUNITY OF PRESIDENT FROM SUIT” 

INFRINGES/DEROGATES FROM ARTICLE 3 OF THE CONSTITUTION 

 

18. The Petitioners reiterate their position as explained in paragraphs 25 to 42 of 

their Comprehensive Written Submissions dated 2nd October 2020. 

 

19. In response to the argument by the Intervenients and the Hon. Attorney General 

that the President’s actions qua President remain reviewable by the Supreme 

Court, it is respectfully submitted that;  

 
(a) It is disingenuous for them to downplay the impact / scope of this immunity 

sought to be imposed by Clause 5. 

 

(b) If their position is accurate then what purpose would Clause 5 of the Bill serve? 

The existing Constitutional provision does not allow the President to be impleaded 

in proceedings before Your Lordships’ Court, even when the acts of the President 

are being challenged.  

 
(c) The Attorney General represents the President and the President does not need 

to be physically present in Court. 

 

(d) The Written Submissions dated 2nd October 2020 has already cited extensive 

authority, where upon the objections raised on behalf of the Attorney General, 

Your Lordships’ Court has been constrained to conclude that the Court does not 

have jurisdiction to review such acts even where the President is accused of acting 

contrary to the Constitution. 

 
(e) Furthermore, where there is imminent infringement by an act/omission of a 

President, it can only be effectively redressed under Article 126. In this situation 

the "immunity shields the doer not the act" principle lacks efficacy in upholding 

fundamental rights which is part of the sovereignty of the People recognised in 

Article 3. 

 
(f) As such it is clear that the amendment in Clause 5 is aimed at limiting the 

sovereignty of the People, by preventing citizens from coming before Your 

Lordships’ Court to challenge the acts of the President. 

 
20. In response to the argument by the Intervenients that the President’s immunity is 

a restriction on Fundamental Rights of the citizens, it is respectfully submitted 

that; 

 

(a) A restriction of a fundamental right pertains to its scope, not in relation to whom 

it applies to.  
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(b) The provisions of Clause 5 of the Bill do not restrict the scope of any fundamental 

right or its content, it specifically seeks to make the acts of the President qua 

President immune from the jurisdiction of Your Lordships’ Court.  

 

(c) This is a violation of the sovereignty of the People, both in terms of fundamental 

rights and in terms of an unacceptable alienation of the judicial power of the 

people.  

 

(d) It is also a violation of the executive power of the people, as it seeks to make the 

holder of the office of President immune from any scrutiny during the tenure of 

his office. This is an unacceptable position and would render the servant (the 

holder of the office of President) more powerful than the master (the sovereign 

people). 

 

21. In response to the argument by the Intervenients and the Hon. Attorney General 

that the President’s immunity is not a derogation of the sovereignty of the People 

because the Constitution provides for an impeachment procedure, it is 

respectfully submitted that; 

 

(a) The Comprehensive Written Submissions dated 2nd October 2020 has already 

exhaustively explained why this position is wrong [See paragraphs 38 to 41 ] 

 

(b) Even if it is assumed that the impeachment procedure is a safeguard of the 

sovereignty of the People, which it is not, exempting all actions of the President 

qua President from judicial scrutiny would still continue to be a derogation of the 

sovereignty of the People. 

 
(c) It is conceivable that some Presidential acts may warrant judicial review without 

the more extreme measure of impeachment. To propose impeachment as a 

remedy for any/every mistake/ violation by the President would itself be unfair 

on the President (apart from being extreme, harsh and untenable).  

 

22. In response to the argument by the Hon. Attorney General that the President’s 

actions qua President can be reviewed after the President leaves office, it is 

respectfully submitted that;  

(a) This will not address the consequences faced by the citizens at that time itself and 

citizens will be forced to delay redress for up to 10 years.  

 

(b) Even then a determination from Your Lordships’ Court in favour of a citizen will 

only be enforceable (if at all) against the former President and a sitting President 

is able to act with impunity whilst in office. 
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(c) As such it is respectfully submitted that this is not an effective and expeditious 

remedy.  

 
(d) The Constitutional values that underpin the Fundamental Rights jurisdiction of 

Your Lordships’ Court is that it is citizen centric.  

 
(e) Article 126(5) states that Your Lordships’ Court should dispose of a Fundamental 

Rights application within two months. Your Lordships’ Court has held that this 

provision is only directory, in order to protect the rights of citizens from being 

vitiated. However, this provision does indicate the strong legislative intent that 

the remedy available to citizens should be effective and expeditious and not 

merely notational. 

 

23. As such it is respectfully submitted that Clause 5 of the Bill derogates from and 

infringes the provisions of Article 3 of the Constitution and is required to be 

passed at a referendum in addition to being approved by 2/3rds of the Members 

of Parliament. 

 

 

CLAUSE 27 & 28 OF THE BILL INFRINGES/DEROGATES FROM ARTICLES 3 OF 

THE CONSTITUTION 

 

24. The submissions on these Clauses, as set out in paragraphs 43 to 57 of the 

Comprehensive Written Submissions dated 2nd October 2020 is respectfully 

reiterated. 

 

25. It is respectfully submitted that the Intervenients and the Hon. Attorney General 

did not have a response to any of the Petitioners’ arguments other than to say that; 

 
(a) This is a necessary power; 

 

(b) It has always been exercised in good faith; 

 

(c) Your Lordships’ Court is fully capable of examining the provisions of a Bill in 24 

hours and provide a detailed opinion. To suggest otherwise would be an affront 

on Your Lordships’ Court. 

 

26. It is respectfully submitted that none of these arguments explain how the said 

clauses do NOT violate Article 3 of the Constitution. Thus, the Intervenients and 

the Hon. Attorney General implicitly conceded to the arguments advanced by the 

Petitioners. 
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27.  In response to the arguments advanced by the Intervenients and the Hon. 

Attorney General, it is respectfully submitted that; 

 
(a)  There is no necessity for urgent legislation as;  

i. The Constitution and other laws provide for the exercise of executive power in 

times of emergencies including inter alia in terms of Article 155 of the 

Constitution; S.2(3), S. 16 and 21 of the Public Security Ordinance; S. 10 & 11 of 

the Sri Lanka Disaster Management Act. 

 

ii. These significant powers that are to be exercised in an emergency are only for 

a limited time, thus allowing the government to continue until legislation can be 

passed or the emergency ends. 

 

iii. These powers are subject to judicial review when required. 

 

iv. Enacting laws in the situation of an actual emergency might not be possible 

and in any event a law once enacted will be active until it is repealed by 

Parliament.  

 

(b) The urgent Bill provisions have rarely been used in good faith; 

i. As the Hon. Attorney General conceded there have been over one hundred 

emergency Bills sent for review by the Supreme Court.  This also included 

several constitutional amendments. 

 

ii. As such it is clear this provision has been predominantly used for situations 

which are not emergencies. 

 

(c) Your Lordships’ Court has itself stated that urgent Bills, which were cleared by 

Court in terms of Article 122, violate several provisions of the Constitution [see 

example already cited in In re Recovery of Loans by Banks (Special Provisions) 

Amendment Bill SC SD 22/2003] 

 

(d) Thus, Your Lordships’ Court is aware of the inherent dangers of the Urgent Bill 

procedure. 

 

28. Your Lordships’ would also appreciate that the Hon. Attorney General recently 

argued before Your Lordships’ court that the Constitution and other laws had 

given the executive all the necessary powers to govern the country even without 

a sitting Parliament for more than 3 months in the midst of a pandemic. 

 

29. It is further respectfully submitted that through this procedure, any government 

could enact laws which violate provisions of the Constitution, including 



SC. SD. 3/2020   PETITIONERS’ FURTHER WRITTEN SUBMISSION 

 
 

 9 

entrenched provisions and in a manner that is detrimental to the sovereignty of 

the People. 

 

30. As described previously, the urgent Bill procedure does not provide for any 

meaningful access to Your Lordships’ Court. Thus, it is respectfully submitted that 

Clause 27 and 28 of the Bill derogates from and infringes the provisions of Article 

3 of the Constitution and is required to be passed at a referendum in addition to 

being approved by 2/3rds of the Members of Parliament. 

 

 

CLAUSE 17 OF THE BILL INFRINGES/DEROGATES FROM ARTICLES 3 AND 4 OF 

THE CONSTITUTION 

 

31. The submissions on this Clause, as set out in paragraphs 85 to 89 of the 

Comprehensive Written Submissions dated 2nd October 2020 is respectfully 

reiterated. 

 

32. Additionally, Your Lordships’ attention is invited to consider the following oaths 

an individual would have to take when taking up citizenship in another country 

 
33. It is respectfully submitted that this clearly demonstrates the nature and extent of 

dual loyalties that would afflict any dual citizen and could result in a situation 

where conflicts may arise as to whether such person should give priority to the 

interests of Sri Lanka and Sri Lankans or to the other country of citizenship. 

 
United States of America  
“I hereby declare, on oath, that I absolutely and entirely renounce and abjure all 
allegiance and fidelity to any foreign prince, potentate, state, or sovereignty of 
whom or which I have therefore been a subject or citizen; that I will support and 
defend the Constitution and laws of the United States of America against all 
enemies, foreign and domestic; that I will bear true faith and allegiance to the 
same; that I will bear arms on behalf of the United States when required by the 
law; that I will perform non-combatant service in the Armed Forces of the United 
States when required by the law; that I will perform work of national importance 
under civilian direction when required by the law; and that I take this obligation 
freely without any mental reservation or purpose of evasion; so help me God.” 
 

Australia 

“From this time forward, I pledge my loyalty to Australia and its people, whose 

democratic beliefs I share, whose rights and liberties I respect, and whose laws I 

will uphold and obey.” 
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Switzerland  

“I swear or I solemnly promise: to be loyal to the Republic and the canton of _____   

as   to   the   Swiss   Confederation;   to   scrupulously   observe   the constitution 

and the laws; to respect the traditions, to justify my adhesion to the  community  

of  Geneva  by  my  actions  and  behaviour; and to  contribute with all my power 

to keeping it free and prosperous.” 

 

Canada 

“I swear (or affirm) that I will be faithful and bear true allegiance to Her Majesty 

Queen Elizabeth the Second, Queen of Canada, Her Heirs and Successors, and that 

I will faithfully observe the laws of Canada and fulfil my duties as a Canadian 

citizen.” 

 

Germany  

“I solemnly declare that I will respect and observe the Basic Law and the laws of 

the Federal Republic of Germany, and that I will refrain from any activity which 

might cause it harm.” 

 

South Africa  

“I, do hereby solemnly declare that I will be loyal to the Republic of South Africa, 

promote all that will advance it and oppose all that may harm it, uphold and 

respect its Constitution and commit myself to the furtherance of the ideals and 

principles contained therein.” 

 

34. Further, the Attorney General in his submissions stated that the Citizenship Act 

provides for the Minister to declare on an application on resuming Sri Lankan 

citizenship in terms of a ‘benefit to Sri Lanka’. It is respectfully submitted that the 

impugned clause could result in a situation where the Minister in question may 

have dual citizenship and thus the decision whether its of ‘benefit to Sri Lanka’ 

may be influenced by his or her own divided loyalties.   

  

35. It is therefore respectfully submitted that Clause 17 of Bill derogates from and 

infringes the provisions of Article 3 of the Constitution and would also potentially 

compromises/derogates from Article 1 ('independence of the Republic'). 

 

 

CONCLUSION 

 

36. Your Lordships’ attention is respectfully drawn to the fact that no substantive 

submissions were made by the Intervenients and the Hon. Attorney General 

challenging the Petitioners’ argument that CLAUSE 19, 20, 21 AND 22 OF THE BILL 

as they pertain to the ability of the Elections Commission to function effectively 
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and independently, derogates from and infringes the provisions of Article 3 of the 

Constitution. 

 

37. In the context of the aforementioned submissions it is respectfully submitted that 

the provisions of the impugned Clauses 5, 6, 7, 14, 16, 17, 19, 20, 21, 22, 27 and 28 

of the Bill are thus and otherwise contrary to, and inconsistent with, Article 3 of 

the Constitution. 

 

38. For the reasons set out above, it is respectfully submitted that Your Lordships’ Court 

will be pleased to grant the relief prayed for in the Petition of the Petitioners above 

named. 

 

 

On this 6th Day of October 2020 
 

 
Settled by 
 
Luwie Ganeshathasan  
Dr. Gehan Gunatilleke 
Ermiza Tegal 
Bhavani Fonseka  
Viran Corea  
 
Attorneys-at-Law 
 
 
M. A. Sumanthiran 
 
President’s Counsel  
 
 
 

    _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 
Registered Attorney-at-Law for the Petitioners 
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