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Note on theDivinequma Bill

By
Centre for Policy Alternatives

January 2013

Media reports in December 2012 indicated that the Divineguma Bill (referred to here as the Bill) is
to be taken upfor a vote by Parliament in January 2013. This note has been prepared by the Centre
for Policy Alternatives (CPA),with the objective of raising key issues related to the Bill and their
consequences, if the Bill is enacted in its present form. CPA raised these issues in 2012, in both
petitions filed in the Supreme Court challenging the Bill and in awareness raising materialproduced
in all three languages.

Background to the Divineguma Bill

The Government tabled the Bill in Parliament on 10 August 2012. CPA and its Executive Director
challenged the provisions of the Bill in the Supreme Court (SC/SD 3/2012). Two other petitions
were also filed in the Supreme Court.! The petitions were taken up by the Supreme Court on 27 and
29 August and the determination on this matter was tabled in Parliament by the Speaker on 18
September 2012. In its determination the Supreme Court agrees with the submissions made by CPA
and determines that Article 154(G) (3) of the Constitution needs to be complied with in respect of
the subject matters referred to in the Provincial Council List and that it is mandatory for the Central
Government to consult the Provincial Councils before placing such a Bill on the Order Paper of
Parliament.?

The Bill was thereafter withdrawn from the order paper of Parliament on 21 September 2012° and
was submitted for approval by each of the Provincial Councils. All eight Provincial Councils which

1SC/SD 01/2012 and SC/SD 02/2012
2Please contact CPA if further documentation relevant to the petition is required.

3Adaderana.lk, “DiviNeguma bill to be withdrawn from orderpaper”, 21 September 2012, available at
http.//www.adaderana.lk/news.php?nid=19750




have been constituted voted to approve the Bill* and it was also reported that the Governor of the
Northern Province had given his consent on behalf of the Northern Provincial Council. Thereafter
the Bill was again placed on the order paper of Parliament on 9October 2012.°Upon being placed on
the order paper of Parliament for the 2™ time the provisions of the Bill were challenged by several
petitioners including yet again by CPA and its Executive Director. CPA’s challenge was on the basis
that -amongst other things- the Bill has not been properly placed on the order paper of Parliament
in terms of Article 154(G) (3) of the Constitution.

The Supreme Court in its determination in October 2012 stated that several clauses of the Bill were
inconsistent with provisions of the Constitution and thus needed to be passed by a Special majority
of Parliament.® It further stated that Clause 8 (2) and Clauses 35 (1) (b), (C) and (d) of the Bill were
inconsistent with Article 3 of the Constitution and hence needed to be passed by a Special Majority
of Parliament and by the people at a referendum. The Supreme Court also suggested certain
changes to Clause 8 (2) and Clauses 35 (1) (b), (C) and (d) which would remedy the inconsistency
with Article 3. News reports quoting the Minister of Economic Development state that Clause 8 and
35 had been amended according to the directives given by the Supreme Court.”"Other news reports
state that the Bill is to be debated in Parliament on the 8 or 9 January 2013.5The amended Bill was
not publicly available at the time of producing this note and CPA is therefore unable to comment on
any proposed amendments.

In addition to the challenges in the Supreme Court in 2012, CPA conducted awareness raising
campaigns across Sri Lanka on the issue. This was due to the limited information publicly available
on the provisions contained in the Bill and lack of awareness among the public including officials
and representatives of the people regarding implications if the Bill was to be enacted. CPA stated
then and reiterates now that the multiple challenges to the Bill were not to prevent the alleviation of
poverty. Nor is the challenge aimed at preventing employees of the Samurdhi Authority, the
Southern Development Authority or the Udarata Development Authority from obtaining pension

4Ministry of Economic Development website, “Eastern PC approves DiviNeguma Bill”, available at
http://med.gov.lk/english/?p=13642; News Line, “Provincial Councils endorse proposed DiviNeguma Bill”, 4 October
2012, available at

http.//www.priu.gov.lk/news_update/Current Affairs/ca201210/20121004provincial_councils_endorse_proposed_div
i_neguma_bill.ntm

5 Times online, “Divineguma Bill re-introduced”, 9 October 2012, Available at
http.//sundaytimes.lk/index.php?option=com_content&view=article&id=25305:divineguma-bill-re-introduced-
&catid=1:latest-news&ltemid=547

6Clause 5 (d); Clause 7; Clause 11; Clause 14; Clause 17 (m); Clause 18; Clause 19; Clause 25 (4); Clauses 29 (4); Clause
42.

7ShyamNuwanGanewatta, “Divineguma Bill amended according to Supreme Court ruling(Sinhala)”, Divaina, 18
December 2012.

8News.lk, “DiviNeguma Bill in Parliament on January 8”, 31 December 2012, available athttp://www.news.lk/news/sri-
lanka/4015-divi-neguma-bill-in-parliament-on-january-8 ; Ajantha Kumara Agalakada, “Debate on impeachment motion
next month”, Daily mirror, 28 December 2012.




or other benefits as government servants. CPA recognises these are important issues that require
attention and supports such processes if done in adherence to the Constitutional and legal
framework in Sri Lanka. CPA’s challenge was against the attempt to usurp powers of the Provincial
Councils and the consolidation of powers with one Minister with limited checks and balances.

CPA prepared a note in 2012 to provide a basic guide of the key provisions in the Bill and its impact
if enacted. The present note is an update of the 2012 version, taking on board recent
developments.While the Bill impact several different areas, this note will primarily address the
concerns regarding its impact on devolution. CPA hopes that this note and other initiatives
connected with the Bill will raise awareness among the public and relevant stakeholders on the scope
of the Bill and how it can impact devolution, governance and the rights of individuals.

1. Structures that are to be established by the Bill

The Bill attempts to establish several structures, which are explained in the graph found below. Key
areas of concern are the objects, powers and functions of the Divineguma development department
(Clause 4, 5 and 6), Divineguma district committees (Clause 20, 21 and 22), Divineguma regional
organisations (Clause 16, 17 and 18) and Divineguma community based organisations (Clause 10, 11
and 12),which are broad in their scope and cover a large number of subjects.
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2 Impact on Devolution

As raised by the petitioners, the Bill includes a number of subjects contained in the Provincial
Council List. This would result in the Central Government being able to take over subjects that are
with the Provincial Councils as provided in the Thirteenth Amendment to the Constitution.

The following table identifies various clauses of the Bill, which affect subjects devolved to the
Provincial Councils.’

9 This table was part of the Written Submissions tendered in SC SD 03/2012 and was also reproduced in the
determination of the Supreme Court which was read in Parliament on 18 September 2012.



Clause in Bill

Related item in Ninth Schedule — List I of
the Constitution (Provincial Council List)

Clause 4(a) — carrying out development activities
as may be required to alleviate poverty and to
bring about a society guaranteeing social equity
(Divineguma Development Department)

Item 2 — Planning — Implementation of
provincial economic plans
Item 10 — Rural Development

Clause 4(c) — food security for each individual
and family (Divineguma Development
Department)

Item 16 — Food supply and distribution within
the Province

Clause 4(f) — physical and social infrastructure
facilities for development of livelihoods
(Divineguma Development Department)

Item 5:3 — Construction activity in respect of any
subject in the Provincial Council List

Item 6 — Roads and bridges and ferries within
the Province

Clause 4(i) —social security network for those in
need of social security (Divineguma
Development Department)

Item 7:2 — The Rehabilitation of destitute
persons and families

Item 7:3 — Rehabilitation and welfare of
physically, mentally and socially handicapped
persons

Item 7:4 — Relief of the disabled and
unemployable

Clause 5(c) — centres for storage, marketing and
processing products of Divineguma beneficiaries
and to make available physical and financial
resources for the said purpose (Divineguma
Development Department)

Item 15 — Market fairs

Clause 5(k) — implement and operate
programmes which will economically and
socially uplift living standards of people and to
develop infrastructure facilities (Divineguma
Development Department)

Item 2 — Planning — Implementation of
provincial economic plans

Item 5:3 — Construction activity in respect of any
subject in the Provincial Council List

Item 6 — Roads and bridges and ferries thereon
within the Province

Item 10 — Rural Development

Clause 9 — Community based Organisations

Item 17:1 — Co-operative undertakings and the
organisation, registration, supervision and audit
of co-operative societies within the province
Item 17:2 — Co-operative development within
the Province

Item 28 — Regulation of unincorporated trading,
literary, scientific, religious and other societies
and associations

Clause 11(k) — to undertake and implement
development programmes launched with the

Item 2 — Planning - Implementation of
provincial economic plans. 6




labour contribution of the community
(Community based Organisations)

Item 10 — Rural Development

Clause 15(1) —Divineguma regional organisations

Item 17:1 — Co-operative undertakings and the
organisation, registration, supervision and audit
of co-operative societies within the province
Item 17:2 — Co-operative development within
the Province

Item 28 — Regulation of unincorporated trading,
literary, scientific, religious and other societies
and associations

Clause 16(e) — provide technical assistance and
other services for the development of
agricultural or any other products of its
beneficiaries in the region (Divineguma regional
organisations)

Item 9:1 — Agriculture, including, agricultural
extension, promotion and education for
provincial purposes and agricultural services

Clause 16(f) — maintain centres for the purchase,
storage and marketing of products and raw-
material and organise trading centres and
shopping centres (Divineguma regional
organisations)

Item 15 — Market fairs

Clause 18(e) — provide raw-material, technology
and other related services for the development
of products at regional level and provide
facilities for marketing of the same (Divineguma
regional organisations)

Item 10 — Rural Development

Item 15 — Market fairs

Item 21 — Subject to the formulation and
implementation of National Policy in regard to
development and planning, the power to
promote, establish and engage in agricultural,
industrial, commercial and trading enterprises
and other income-generating projects, within the
Province

Clause 18(f) — provide assistance for the social
security programme being implemented by the
Divineguma community based organisations
(Divineguma regional organisations)

Item 7:3 — Rehabilitation and welfare of
physically, mentally and socially handicapped
persons

Item 7:4 — Relief of the disabled and
unemployable

Clause 26(d)— provide credit facilities to
Divineguma beneficiaries (Divineguma
community based banks)

Item 35 — The borrowing of money to the extent
permitted by or under any law made by
Parliament

Clause 31(b) — invest its funds, grant credit
facilities and disburse profits
(Divinegumacommunity based banking societies)

Item 35 — The borrowing of money to the extent
permitted by or under any law made by
Parliament




Considering that the objectives of the Bill and the Objects, Powers and Functions of various
functionaries set up under the Bill are drafted in a broad manner and also considering the impact
various clauses of the Bill have on subjects reserved for Provincial Councils there is a danger that the
Bill will set up an alternative structure which will allow the Central Government to bypass Provincial
Councils when engaging in activities which would otherwise be carried out through Provincial
Councils and thereby reduce the ability of Provincial Councils to serve the people. This will curtail
the role of Provincial Councils and possibly make them redundant in the future.

3. Powers vested in the Minister
The Bill provides significant powers to the Minister which are briefly explained below:

1. The Minister has the power to appoint 6 of the 11 members appointed to the Divineguma
National Council (DNC) (Clause 7(2)). The DNC shall have authority over matters relating to the
policy and management of the Divineguma department [Clause 7(1) and 42 (1)]. The rules made by
the DNC in relation to the Divineguma department will only come into operation after being
approved by the Minister [Clause 42(2)]."°

2.Make regulations relating to depositing and maintaining funds of Divineguma community based
organisations in Divineguma community based banks (Clause 13).

3. The Minister has the power to prescribe the registration procedure of Divineguma community
based banks and Divineguma community based banking societies and any other matter in relation to
such procedures [Clause 25 (2) and 29 (2)].

4. The Minister has the power to appoint a Board of Management of the Divineguma community
based banks and banking societies. The Board of Management consists of 8 members of which 5 are
ex- officio and 3 are appointed directly by the Minister. Out of the ex- officio members, several are
closely associated to the Minister':. The Board of Management is in charge of regulating and
supervising the financial activities of the Divineguma community based banks and banking societies
subject to the regulations made by the Minister (Clause 33).

5. The Minister has the power to prescribe the purposes and the manner in which the “Divineguma
Development Fund” may be utilized (Clause 35).

10 The written submissions in SC SD 01/2012 states: “This provision creates a Department outside the recognised rules
of the Public Service, a Department that is regulated by an exclusive entity called Divinaguma National Council.
Generally, the Departments are regulated by the Cabinet decisions, Circulars issued by Cabinet, PSC and the
Department of Management Services etc. Nothing prevents from this Department not following the Financial
Regulations of the Government”.

11Ex officio members include the Director General of the Department, a representative of the Secretary to the Minister
of Finance, Director in charge of the banking affairs of the Department, a representative appointed by the Governor of
the Central Bank of Sri Lanka and the Secretary to the Minister



6. The Minister has the power to make regulations for purposes of the Act [Clause 41 (1)] without
prejudice to this general power the Minister has the power to make regulations in the following
areas:

a. The Constitution of Divineguma community based organisations and Divineguma regional
organisations and matters connected therewith [Clause 41(1) (a) and (b)].

b. Criterion in respect of selection of Divineguma beneficiaries [Clause 41 (1) (e)].

c. Criterion to be a member of Divineguma community based organisations and community based
banks [Clause 41 (1) (f)].

d. Criterion in respect of supervision, regulation and evaluation of community based organisations,
community based banks and banking societies [Clause 41 (1) (g)].

e. All matters connected with Divineguma development fund and Divineguma revolving fund
[Clause 41 (1) (1)].

Regulations made by the Minister will come into operation on the date of which it is published in
the Gazette and have to be approved by Parliament within 3 months.

The various entities established by the Bill have broad powers but will be reliant on the Minister
who has powers to issue regulations and appoint individuals to key positions. Although the
structures may show there is decentralisation of powers, the overwhelming control over these
entities by the Minister is problematic as it consolidates power with one individual.

4. General Provisions

1. All officers and servants of the Divineguma Department are required to sign a declaration of
secrecy in respect of all matters connected with the workings of the department (Clause 38) and will
not be compelled to disclose information unless by a court of law or written law, thereby raising
concerns of transparency and accountability of public officials.

2. The Divineguma Department or any authorized officer has the power by notice in writing to
require any person to provide information requested (Clause 39). This provision is drafted in such
broad language that it could be interpreted to mean that any person would be compelled to give to
the department any information.

3. Any person who violates the provisions of the Divineguma Act (after it has been passed by
Parliament) is liable (after a summary trial) to be punished with imprisonment or a fine (Clause 40).
This provision is particularly problematic in light of the broad and vague nature of Clause 39
(requirement to give information the department requires).



5. Protection of Employment of Employees of the Existing Authorities™

1. Clause 43(e) (i) gives an option for the employees to join the Department and they would thereby
become public servants. However, there is no provision in the Bill to protect their salary status.
Further, there is no information whether and how existing employees are integrated into the public
service.

2. In terms of Clause 43(e) (ii), if the employees opt for voluntary retirement, they would be paid
such remuneration as may be prescribed by the Minister who will decide arbitrarily without any
guidelines.

6. Suggested Issues for the Debate on the Bill

The above sections dealt with specific provisions in the Bill that were challenged by CPA in the
Supreme Court in 2012. In light of the impending debate in January 2013, CPA has listed below key
issues related to the Bill that should be considered by political parties, representatives of the people,
policymakers and others. The issues raised below are not merely limited to the Bill but have broader
implications for democracy and devolution in Sri Lanka.

1. What is the reasoning behind the attempt to centralise power in one Individual/ institution/
level of Government?

2. The Government claims that the Bill will alleviate poverty and achieve sustainable development
but is it necessary to centralise power to achieve these goals?

3. Why is the Bill attempting to undermine the Thirteenth Amendment to the Constitution which
grants limited powers to the Provincial Councils? This is contrary to the Government’s own
rhetoric of a political settlement based on the Thirteenth Amendment Plus.

4. Wide powers are provided to the Minister in the Bill but there is no rationale provided as towhy
such powers are allocated to the Minister.

5. What are the safeguards in relation to the exercise of the Minister’s powers (Cabinet approval,
Audit etc) and are those safeguards adequate to prevent the abuse of power (i.e during elections)
and public finance?

6. Is the institutional structure that governs the proposed Divineguma Community based banks
adequate in order to protect the depositors?

7. What impact will the proposed Divineguma department have on the employment and other
related benefits of the existing employees of the Samurdhi Authority, the Southern
Development Authority or the Udarata Development Authority?

12 This section is based on the submissions made in SC SD 01/2012
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8. Is the scope of the proposed secrecy clause (Clause 38) justifiable in light of its stated objective
of protecting the privacy of Divineguma beneficiaries?

9. The Government has in recent weeks defended the concept of the supremacy of Parliament.
Does this not extend to powers of Parliament as provided in the Constitution relating to public
finances? The Bill if enacted in its present form undermines Parliament’s full control over public
finances.
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Centre for Policy Alternatives

The Centre for Policy Alternatives (CPA) is an independent, non-partisan organization thatfocuses
primarily on issues of governance and conflict resolution. Formed in 1996 in the firmbelief that the
vital contribution of civil society to the public policy debate is in need of strengthening, CPA is
committed to programmes of research and advocacy through whichpublic policy is critiqued,
alternatives identified and disseminated.

Address: 24/2 28th Lane, off Flower Road, Colombo 7
Telephone:  +94 (11) 2565304/5/6Fax: +94 (11) 4714460
Web www.cpalanka.org
Email info@cpalanka.org
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