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Introduction

The preservation of the integrity of the electoral process in Sri Lanka has emerged as one of the major challenges to democracy in recent years. Since 1982 in particular, free and fair elections appear to have become the exception rather than the rule.  This paper focuses on two broad issues:

1. Recent decisions of the Supreme Court on the right to vote.

2. The impact of these decisions on the election laws of the country.

The right to vote is not explicitly provided for in the Constitution in the chapter on fundamental rights. However, there are several references to the franchise, and the fact that voting has to be free, equal and by secret ballot.  It was therefore not surprising that in several recent decisions, the Supreme Court held that the right to vote was implicit in the freedom of speech and expression.  The court has in a series of decisions, issued directions which have sought to uphold the right to vote, and the integrity of the electoral process. This is a positive development.

However, this development is paralleled by a more restrained, legalistic approach that is being adopted by the courts when determining election petitions, which are the more familiar of the types of litigation relating to the electoral process.  Indeed, this overly rigid approach has made it virtually impossible for a Petitioner alleging a breach of the election laws or the commission of malpractices or irregularities to succeed in these cases. In the much publicised election petition case Sirimavo Bandaranaike v Ranasinghe Premadasa and Chandananda De Silva
 which challenged the election of President Premadasa at the presidential election of 1988, the interpretation of the law and the principles of law as clarified and laid down by the Supreme Court has made it extremely difficult for elections to be successfully challenged. The desirability and logic of this position needs to be questioned, especially in view of the recent affirmation of the right to vote and the interventions of the Supreme Court in the area of the franchise, particularly in the exercise of its fundamental rights jurisdiction under Articles 17 and 126 of the Constitution.         

In many jurisdictions, the judiciary has acknowledged that in matters relating to the franchise, the courts have a special responsibility to guarantee the sanctity of the democratic process.  In the United States for example, there is a lively debate on the pros and cons of judicial activism and restraint. Judges and scholars disagree on the desirable extent of judicial activism, particularly where the interpretation of the Bill of Rights is concerned.  But in general, even critics of judicial activism have defended a creative approach to interpretation when dealing with the right to vote.

In Democracy and Distrust: A Theory of Judicial Review, John Hart Ely defends judicial activism protecting a general theme or basic value of the American constitutional- representation. Ely's thesis is that the proper role of the judiciary is to ensure the process of democracy, and not to review the substantive decisions made through that process. Ely argues that process-based review is consistent with democracy, while substance-based review, which is concerned with outcomes, is incompatible with democracy. Thus, he calls for "a participation-oriented, representation-reinforcing approach to judicial review." Elections, ensuring free speech, particularly in the political sphere, guaranteeing minority rights of participation in the political process, keeping the channels of political change clear and open, etc, are areas where the courts are justified in asserting their authority or even engaging in activism.  Ely states that those who possess political power, the "ins" are prone to ensuring that the "ins" remain in and those without power remain in that situation. The Legislative and Executive branches of government, which are invariably controlled by the "ins", therefore cannot be entrusted with the duty to ensuring the fairness of the democratic process. Thus, the protection of the democratic process is considered a vital responsibility of the judiciary.

The decisions of the Supreme Court of Sri Lanka on the right to vote may be viewed as being  consistent with the Ely approach.  The question arises however, whether the decision in Bandaranaike v Premadasa, and the approach of the court when deciding other cases on the franchise, notably election petition cases, are consistent with the Ely approach.   

Background

At the time of independence in 1948, Sri Lanka (Ceylon) was considered one of Asia's brightest prospects. This was not only due to its strong economy, but also because it had many firsts to its credit in the years leading to freedom from British colonial rule. Many of these were in the realm of civil and political rights. Universal Franchise was introduced in 1931 and this empowerment of the people had an immediate impact on the social and economic development of the country. The period 1931-46 saw the establishment of numerous programmes to promote the rights of the weaker sections of the community. These included welfare programmes, development projects in rural areas, rural credit schemes and legislation benefiting workers including women.

From 1931 until the early 1980s, Sri Lanka had a record of peaceful change of governments through regular, free and fair elections. Thereafter however, with the Jaffna District Development Council election in 1981 and the controversial Referendum in 1982, the credibility and the legitimacy of the electoral process has been under threat.  Ruling parties have sought to win elections at any cost. Political pressures have undermined the authority, independence, and efficacy of the institutions created to ensure free and fair elections. 

The situation in Sri Lanka, therefore, is somewhat dismal.  It is tragic that a country with a long tradition of democratic governance today faces a crisis that encompasses both an intractable and bloody ethnic conflict and also an erosion of the integrity of its democratic process and governance. 

The North-Western Provincial Council (Wayamba) election held on  25th January 1999 was one of the worst elections that this country has ever witnessed. Government spokespersons have attempted, unconvincingly, to blame the electoral system for the North-Western Provincial Council (Wayamba) fiasco.  The particular kind of proportional representation adopted in Sri Lanka, they argue, contributes to violence and intimidation.  Admittedly, the proportional representation system is not without its faults. This was in fact an issue at the general elections of 1994, with both parties pledging to change the system to a mixed or hybrid system similar to the German system.  Another interesting issue which has surfaced in the reform debate is the issue of the freedom of conscience of Members of Parliament and the related issue of the relationship between members, their parties, Parliament and the People. After local government elections in 1997, which were also marred by violence and intimidation, many political parties and civil society groups have campaigned for measures to strengthen the independence and power attached to the institutions responsible for the conduct of elections.  Many civil society groups have engaged in the monitoring of the instances of electoral violence and malpractice.  In a landmark judgement delivered on  27th January 1999, the Supreme Court intervened to protect the rights of voters in provinces where scheduled elections were postponed by emergency regulation. 

The electoral process could be considered the cornerstone of democracy.  It is considered to be the most effective mechanism for the fulfilment  of the people's political wishes and expectations.  However, in order for an electoral system to serve its purpose, the electoral system should provide a mechanism and institutional structure to conduct polls with no interference or undue pressure.  It needs to be a multifaceted buttress of democracy.  It should promote the political will of the people and the values and principles of constitutionalism; it should facilitate the effective functioning of the legislature; it should recognise the freedom of conscience of the members of the legislature; and above all, it should be free and fair. This paper seeks to highlight some of the constraints faced by the electoral system of Sri Lanka.  It also intends to focus on the law relating to election petitions, the response of the judiciary to election petitions and recent judgements in relation to the right to vote. 

Electoral Machinery 

Article 93 of the Constitution of the Democratic Socialist Republic of Sri Lanka (1978) states that ‘The voting for the election of the President of the Republic and of the members of Parliament and at every Referendum shall be free equal and by secret ballot’. 

Election laws mean little in the absence of an independent, non-partisan and competent election authority. The election authority must be willing and able to apply the electoral law fairly, to use sanctions (and the power of persuasion) to deter violations of the law, and to competently administer the electoral process and to challenge any attempts to subvert that process.

The Sri Lankan electoral system has, in recent years, been tainted by widespread  corruption and malpractice.  Though the election laws have been fashioned to ensure standards of freedom, fairness and legality, the electoral process has deteriorated to the extent that voter confidence in the whole electoral system has been endangered. 

Commissioner of Elections

Since 1947 the Department of Elections has been entrusted with the task of maintaining the neutrality of the election management mechanism. 

Article 103 of the Constitution provides for the appointment of the Commissioner of Elections.  According to this section, the Commissioner of Elections shall be appointed by the President and would hold office during good behaviour. This is a wholly irregular provision as the appointment of the Commissioner by the President gives rise to a valid fear of partiality and a lack of independence on the part of the Commissioner.

Article 104 of the Constitution states : The Commissioner of Elections shall exercise, perform or discharge all such powers, duties or functions as may be conferred or imposed on or vested in him by the law for the time being in force relating to elections to the office of President of the Republic and of Members of Parliament and to Referenda, or by any other written law.

The Commissioner of Elections is responsible for the superintendence, direction and control of the preparation of accurate electoral registers annually and for the conduct of elections.

The Election Commissioner has been subjected to considerable political pressure from political parties and government officials who seeking to interfere with the electoral  process.  

In Karunatilake and another v. Dayananda Dissanayake, Commissioner of Elections and Others
 (this decision is discussed in detail in the second part of this paper), the Supreme Court highlighted the powers of the Commissioner of Elections.  For example, on the issue of whether the Commissioner should have submitted to the emergency regulation suspending election, the Court observed "...it is necessary to remember that the Constitution assures him (the Commissioner of Elections) independence, so that he may fearlessly insist on due compliance with the law in regard to all aspects of elections -even, if necessary, by instituting appropriate legal proceedings in order to obtain judicial orders… ."
   The observations with regard to the powers and duties of the Commissioner in this particular decision did much to enhance the stature of the role of the Commissioner of Elections. 

The United National Party (UNP), in its role as the main Opposition Party in Parliament, made proposals for an independent elections mechanism.

The UNP recommended that an Elections Commission be established by the Constitution.  They also suggested that the Constitution should vest the responsibility of holding all Elections and Referenda in this Commission, in lieu of existing provisions vesting these functions in a single officer appointed by the President alone. 

The UNP recommendations go on to state that a separate chapter in the Constitution should lay down the manner of appointment of this Commission, the tenure of the Commissioners and their powers and functions. 

The Method of Appointment and Composition of the Commission as per the UNP Recommendations;

1. The Commission should consist of five (5) members appointed by the Head of Government with the concurrence of the Leader of the Opposition.  This method of appointment will make the Commission both independent and representative.

2. The members of the Commission should be persons of integrity who have distinguished themselves in the legal or other professions, administrative service or academic careers.

3. The chairman of the Commission shall be nominated by the Head of the Government from amongst the five (5) members of the Commission appointed as aforesaid. The members of the Commission shall hold office for six (6) years, and shall not be removed from office except by Parliament in a manner and on like grounds as Judges of the Superior Courts.  Their remuneration will be determined by Parliament and cannot be reduced whilst they hold office. 

4. Their independence should be protected by constitutional safeguards similar to those that protect the independence of the judiciary. 

The Government Proposals for Constitutional Reforms, October 1997 

 These proposals (also known as the October 1997 proposals) also recommend the institution of an Elections Commission, but the government proposals differ from the Opposition proposals in that the Government, whilst introducing the Elections Commission, also makes provision for the office of Commissioner of Elections, who shall function as the Chairman of the Commission, and further, that there shall be such other number of Deputy Commissioners and Assistant Commissioners.
 

The October 1997 Proposals also recommend that the members of the Elections Commission should be appointed by the President, and that the President  may remove a member of the Elections Commission other than the Chairman on a recommendation made by the Chairman. It further states that a member of the Commission other than the Chairman may resign from the Commission by letter addressed to the President. 

Comments – In the October 1997 proposals, the purpose of instituting an Elections Commission appears to be defeated as these proposals do not guarantee a satisfactory degree of independence and impartiality for the Elections Commission. The degree of political interference in the election process under this proposed system would be the same as that under the 1978 Constitution. However, the provisions on franchise and elections in the August 2000 Draft Constitution allow a greater degree of independence to the members of the Election Commission. 

Draft Constitution - August 2000 

The Peoples Alliance Government in its August 2000, Draft Constitution titled ‘An Act to Repeal and Replace the Constitution of the Democratic Socialist Republic of Sri Lanka’ provided for an Elections Commission. These provisions are by far the most positive steps taken to ensure the independence of the electoral system.

According to Article 110(1)(a) of the Draft Constitution, the Elections Commission will consist of five persons who have distinguished themselves in their respective professions or in the fields of administration or higher education who will be appointed by the President on the recommendation of the Constitutional Council. 

Article 110 (1)(b) states that until the Constitutional Council is constituted, the members of the Elections Commission shall be appointed by the President, and that two members so appointed shall be nominees of the Leader of the Opposition in Parliament.

Article 110(5) provides for the removal of members of the Commission from office. Members of the Elections Commission shall hold office for a period of five years from the date of appointment unless the member resigns from office by writing addressed to the President or by an order of the President made after an address of Parliament supported by a majority of the total number of Members of Parliament (including those not present) has been presented to the President on grounds of proved misbehaviour or incapacity [Article 110(3) ], or by vacation of office under Article 110(4) of the Act.  

According to Article 110(7) a member of the Commission shall be paid such salary as determined by Parliament, and charged on the Consolidated Fund of Sri Lanka and shall not be diminished during the term of office of the member. 

Elections Commission 

Ideally, the Elections Commission should be empowered to prepare Electoral Registers, conduct all elections, control all state agents connected to the elections (including the police and military deployed in connection with an election), receive elections complaints from candidates or parties and take appropriate action, and monitor the adjudication of election violations in the post election period. 

A very positive feature of the August 2000 Draft Constitution is the presence of significant powers which will be enjoyed by the proposed new Elections Commission. It will be given powers to work  with the police and armed forces. Article 111 subsection (3) and (4) provides that the Elections Commissioner shall notify the National Police Commissioner of the facilities and the number of the police officers required by the Commission for the conduct of the election and that the National Police Commissioner shall make available to the Election Commission the facilities and police officers asked for by the Commission. According to subsection (5) the Elections Commission may deploy the police officers made available to them in such manner as is calculated to promote the conduct of a free and fair election.

Election Law Enforcement Procedures

The UNP proposals to the Select Committee on Constitutional Reform stressed on the “… requirement that existing legal procedures should be strengthened in the area of election law enforcement.  The duration of an election is usually a period of about eight or ten weeks. During this period adherence to the Law governing the conduct of election campaigns should be strictly enforced. Detection and punishment or prevention must be swift. It is, therefore, necessary to provide additional statutory remedies whereby there can be quick judicial disposal of such transgressions of election laws, consistent however with the rule of law.  It is also important that procedures be evolved for preventive action”.

Under the present election laws, the Elections Commissioner is hampered by limitations on his powers.  A main concern is that the Elections Commissioner does not have any control over the police and other military personnel on duty during elections.  This in turn makes it virtually impossible for the Elections Department to take prompt action on complaints of the violation of election laws. 

Inadequacy of Election Laws  

The election laws make no provision to remove, delete or expunge individual or sets of ballots on the basis that they were illegally cast.  The only instances where the law would allow the Commissioner of Elections to declare the poll  at any polling station void are set out in the Elections (Special Provisions) Act No. 35 of 1988 under  the caption "Disturbances at Polling Stations". (The relevant sections are  48A of the Parliamentary Elections  Act No 1 of 1981, section 46A of the Presidential Elections Act No.15 of 1981 and section 46A of the Provincial Councils Elections Act No. 2 of 1988)

Section  46A (1) of the Provincial Councils Elections Act:-

Where due to the occurrence of events of such a nature-

(a) it is not possible to commence the poll at a polling station at the hour fixed for the commencement of the poll; or

(b) the poll at such polling station commences at the hour fixed for the opening of the poll but cannot be continued until the hour fixed for the closing of the poll; or

(c) any of the ballot boxes assigned to the polling station cannot be delivered to the returning officer, 

the presiding officer of such polling station shall forthwith inform the returning officer who shall in turn inform the Commissioner. 

(2) On receipt of an information under subsection (1) in relation to a polling station in an electoral district, the Commissioner may, after making such inquiries as he may deem necessary to ascertain the truth of such information by Order published in the Gazette, declare the poll at such polling station void. 

These provisions are unduly restrictive. 

For example, at the Presidential Election of 21st December 1999, of the 9534 Polling Centres spread out over 8 provinces and 22 districts, in 42 Polling Centres in 7 Districts, the Commissioner of Elections directed that a number of votes be deleted from the count entirely, on the basis that the relevant Senior Presiding Officer’s reported them to be illegally polled. It is not clear on what legal basis this was done as the election law does not provide for such a procedure.  There will be no record of these votes in the final result of the election. This is a serious lacuna in our election laws and needs to be regularised.

See Annex II for Data - Final Report on Election -Related Violence, 21st December 1999 Presidential Election - Centre for Monitoring Election Violence (CMEV) 

In terms of the Commissioner of Election’s ruling, the only recourse available to him regarding such cases of documented stuffing is to disregard the number of votes illegally polled. The Centre for Monitoring Election Violence in its report states that this procedure is insufficient to account for  (1) the loss of time at the polling centre, (2) the very real intimidation and sense of fear that would adversely affect voters, (3) the demoralisation and loss of faith that the election officials and the polling agents would inevitably feel as they remain powerless to prevent such blatant acts of terror and malpractice, and (4) the sense of apathy and paralysis that stems from the realisation of political power, police ineptitude and complicity, armed gangs taking over Polling Centres etc. When considering the existence of such irregularities, simply removing the offending ballots does not even begin to address these concerns. 

Following the North Western Provincial Council elections, Mr. Dayananda Dissanayake (Commissioner of Elections) made a strong plea for the amendment of the election law. He requested that the following provisions be added to section 46A of the Provincial Councils Elections Act (also section 48A of the Parliamentary Elections Act and section 46(A) of the Presidential Elections Act) under the heading “Disturbances at Polling Stations.
(d) if not possible to conduct the poll due to any reasons beyond the control of the Presiding Officer. 

(e) if one or more polling agents are chased out during the poll.

(f) Non-arrival of the polling party at the polling station due to obstruction on the way. 

(g) if any disturbance of peace at the polling station making it impossible to take the poll.
(h) if any stuffing of ballot papers forcibly is done by any unauthorised persons.

Subsequent to this request by the Commissioner of Elections, three sets of elections (Elections to the North-Central, Central, Uva, Sabaragamuwa, and Western Province, the Southern Provincial Council election, and the Presidential election 1999) were held, but the Government has todate made no attempt to incorporate the amendments suggested by the Commissioner of Elections into the election law.  

Law Relating to Election Petitions

Another anomalous provision of the election law which defeats the very purpose for which it was enacted is section 91 of the Presidential Elections Act (Corresponding provisions in the Parliamentary and Provincial Councils Act) relating to “avoidance of election on election petition.”  

Subsections (a) and (b) of section 91 of the Presidential Elections Act reads as follows;

The election of a candidate to the office of President shall be declared to be void on an election petition on any of the following grounds which may be proved to the satisfaction of the Election Judge. Namely :-

(a) that by reason of general bribery, general treating or general intimidation or other misconduct or other circumstances, whether similar to those enumerated before  or not, a majority of electors were or may have been prevented from electing the candidate whom they preferred. 

(b) non-compliance with the provisions of this Act relating to elections, if it appears that the election was not conducted in accordance with the principles laid down in such provisions and that such non-compliance materially affected the result of the election. 

It is practically impossible to frame a successful election petition within the ambit provided for under this section. It is difficult to prove that an election was not conducted in accordance with the principles laid down in such provisions and that such non-compliance materially affected the result of the election.  The other difficulty is that there is only a limited period of 21 days within which a election petition could be filed.  This limited period allows little or no time for the petitioners to collect evidence in the form of affidavits, proof of violations, etc.

The unsatisfactory nature of the law was amply demonstrated in the decision of the Supreme Court in the Sirimavo Bandaranaike vs. Ranasinghe Premadasa and Chandananda De Silva election petition.  This paper hopes to highlight some of the more prominent issues in this case with the hope of provoking a fruitful discussion on the election petition law and raising awareness of a significant lacuna in the law.  

Mrs. Sirimavo Bandaranaike, an unsuccessful candidate at the presidential election of 19th December 1988, filed a petition seeking a declaration that the election of the 1st Respondent (Mr. Premadasa) was void. The broad grounds on which she sought this relief are as follows–
1. That by reason of general intimidation, the majority of electors were or may have been prevented from electing the candidate whom they preferred under section 91(a) of the Presidential Elections Act No. 15 of 1981

2. That by reason of non-compliance with the provisions of the Presidential Elections Act relating to elections, the election was not conducted in accordance with the principles laid down in such provisions and that such non-compliance affected the result of the election under s. 91 (b) of the Act.

3. That by reason of “other circumstances”, to wit, the failure of the Commissioner of Elections (the 2nd respondent) and/or certain members of his staff to conduct a fair and free election, in accordance with the provisions of the Act, more particularly set out in paragraph 9 read with paragraph 8 of the petition, the majority of the electors were or may have been prevented from electing the candidate whom they preferred, under section 91 (a) of the Act.

Sirimavo Bandaranaike vs. Ranasinghe Premadasa and Chandananda De Silva, Election Petition, was heard by a Supreme Court Bench consisting of Justices G.P.S de Silva, P. Ramanathan, P.R.P. Perera, A.S. Wijetunga and S.B. Goonewardena.

In the Preliminary Order, the Court held that one of the essential ingredients of the charge of “non-compliance set out in section 91(b) was that the “result of the election should be affected”.  At the preliminary hearing, Counsel for the Petitioner argued to the contrary. However, in view of the ruling of the Court in the preliminary hearing, Counsel for the Petitioner conceded that he cannot maintain the “non-compliance” charge and abandoned it. The Petitioner felt that proving the charge under section 91(b) was a virtually impossible burden. 

In its response to the preliminary objections, the Court held that the charge under section 91(b) postulates three ingredients. 

1. Non-compliance with the provisions of the Act.

2. Failure to conduct the election in accordance with the principles laid down in such provisions.

3. Such non compliance affected the result of the election. 

The Court held with the argument forwarded by the Respondent that one of the essential ingredients of section 91(b) of the Presidential Elections Act, No. 15 of 1981 was that the result should be affected. 

The wording in section  91(b) of the Presidential Election Act No.15 of 1981 is identical to the wording in section 77 (b) of the Ceylon (Parliamentary Elections) Order-in-Council 1946. It is clear that the law has not evolved to suit the vastly changed political environment. A study of the precedents relied upon during the period of the Ceylon (Parliamentary Elections) Order-in-Council 1946 shows that the prevalent situation was significantly dissimilar to the present political climate. 

Having abandoned the charge based on section 91(b), the pivotal issue was the interpretation of section 91(a) of the Presidential Elections Act. 

The position of the Petitioner was that section 91(a) did more than reflect the English Common Law, and that this position was unchanged since the days of the Ceylon (State Council Elections) Order-in -Council 1931.  The section contained the basic and essential principles of the English Common Law relating to a free and fair election.  The Counsel for the Petitioner argued at the preliminary hearing that the expression “general intimidation” was nowhere defined in the Act and that our courts have hitherto looked to the English Common Law for its meaning.  It was further argued that the section was intended to protect the right of the electorate to a free and fair election and that the underlying principle was that  the election should be free and fair. 

In their Preliminary Objections in the Bandaranaike vs. Premadasa Election Petition
, the Petitioner made the following submissions to the Supreme Court. 

1. The English Common Law of a “free and fair election” is what is embodied in section 91(a).  The expression “majority of electors were or may have been prevented from electing the candidate whom they preferred” means a majority of persons entitled to vote free of intimidation and other pressures were prevented or may have been prevented from electing a candidate according to their preferences.  The expression does not impose an additional burden on the Petitioner.  If general intimidation is established, the necessary consequence flows - that the majority were prevented from electing the candidate of their choice.  All that the petitioner need establish is general intimidation.  Once general intimidation is established, free choice goes (emphasis ours)

2. In this view of the matter, it is not necessary to identify the candidate whom the majority of the electors would or may have preferred.  Moreover, how the voters would have voted under different circumstances is impossible of proof.  Unlike in the case of the statutory offence of undue influence, where there must be an identification of the individual affected by the intimidation,  in the case of general intimidation, the identification of victims is difficult and is not necessary.  Furthermore, it would violate the principle of secrecy of the ballot which is enshrined in Article 93 of the Constitution which enacts that “the voting for the election of the President of the Republic shall be free, equal and by secret ballot.”  A voter cannot be asked for whom he would have voted, if there was no general intimidation.”

The Court considered the question of whether section 91 (a) of the Act embodied what the Petitioner described as the “pure and unadulterated English Common Law” prior to 1949, or as the Respondent contended, that in addition to general intimidation, etc., that something more had to be proved by the Petitioner in order to have an election declared void under section 91(a).

Arriving at its determination, the Court held with the Respondent that mere proof of instances or acts of general intimidation would not suffice to void an election.  In addition, the Petitioner had to prove that these several acts or instances had the result or consequence that the majority of electors were or may have been, prevented from electing the candidate whom they preferred. 
According to section 91 (a) and (b) the Petitioner is required to prove that the alleged malpractice’s were to the extent capable of making an impact on the declared result.  The finding of judges in the above decision was that the Petitioner had failed to establish the allegation that the majority of the voters were prevented from electing the candidate of their choice, in that the Petitioner was unable to satisfy Court that election malpractice’s to the extent that warranted court to nullify the election results by invoking section 91 (a) or (b) had taken place.  

The aforesaid section 91 (a) and (b) requires the petitioner to provide tangible evidence as proof of an election malpractice that occurred in order to convince court that the final declared election result may have been different if not for the said malpractice.  A problem arises as to what acts or omissions would come within the definition ‘malpractice’. Experience tells us that, in an election conducted islandwide, election malpractice may take the form, inter alia, of general intimidation, impersonation, ballot stuffing, prevention of voters from using their vote and incidents of a more grave and serious nature. It is impossible to determine the exact number of election malpractice’s which may have taken place in the course of one election.  There are no precedents or judicial authorities which indicate just how many such violations would be required to be proved for a petitioner to succeed.   Nor is it possible for such a standard to be set, in view of the many considerations that need to be taken into account when deciding this issue.  The relevant considerations would be the amount of votes cast, the spoilt vote, the majority obtained by the candidate declared elected, etc.  Further, a question arises as to how one could ascertain which party voters who were prevented from voting through intimidation would have actually voted for. 

Ideally, laws should respond to practical needs and realities. In the present context, the task of a petitioner who seeks to have election results declared null and void by reason of election malpractice is un-enviable. It is humanly impossible to prove the multitude of electoral violations that may occur in the course of an election to the extent that the law requires. This becomes even more difficult in the aftermath of an election due to the fact that the victor is invariably in a position of power and is therefore able to harness the machinery of government to effectively thwart the attempts of the challenger to gather evidence of the alleged malpractice’s. In the above context, it is evident that the present legislation is reduced to mere words in the face of the obvious difficulties of satisfying the very high standard of proof required by law for a petitioner to succeed. These insurmountable difficulties have, to a great extent discouraged potential petitioners from even attempting to file election petitions seeking to void elections on the grounds of election malpractice, violence or corruption. 

Registration of Electors 

Section 4 of the Parliamentary Elections Act states that the Register of Electors to be used in any Electoral District shall be the Register of Electors in operation for that electoral district on the date of the publication of the proclamation or order requiring the holding of an election. The election laws further provide that such Register of Electors shall be conclusive evidence for the purpose of determining whether a person is or is not entitled to vote for that particular election. The success of an electoral system depends largely on the accuracy of the Electoral Register. Electors with eligibility to vote under the law should have access to a system of proper registration. 

In Sri Lanka, the registration of electors takes place annually, irrespective of whether elections would take place on such a year or not. A distinct advantage to this system is the fact that heated controversy generated by an imminent election does not make any impact on the Electoral Registers. Prior to 1980, this system was incorporated in the Parliamentary Elections Order-in-Council of 1946. Later, a separate Registration of Electors Act was promulgated which incorporated most of the provisions which were then available in Part III of the Ceylon (Parliamentary Elections) Order in Council 1946. 

For the purpose of registration of electors, an Assistant Registering Officer performs a quasi judicial function. Any determination made by him with regard to an acceptance or rejection of a name for registration has to be challenged only before the Registering Officer who is, ex-officio, the District Judge of the area. 
Procedure of Enumeration

1. The enumerator (Grama Sevaka Officer of the area) distributes the registration form to every household and collects it on a subsequent date, giving the householder the opportunity of filling such form.

2. All registrations are checked against the current register to ensure that no household is left out.

3. The names are accepted by the enumerator, subject to his recommendations, regarding deletions or additions

For the purpose of revising the register for each year, the registering officer shall prepare two lists, “List A” containing the names of persons in the register who are dead or have become disqualified for registration for some reason and “List B” containing the list of all new names. These lists shall be completed by the Registering Officer by the 31st of January the succeeding year. 

On completion of these lists, the Registering Officer shall give notice in the gazette and in at least one newspaper in each of the national languages, and copies of these lists shall be open for public scrutiny at all reasonable hours of the day at the office of the Registering Officer and at such other places in the electoral district as specified in the notice. 

Alleged Defects of the System

The enumerating officers (the village Headmen) of the area are often political appointees or persons loyal to local politicians. This, to a great extent, diminishes their credibility. 

In order to ensure that neither negligence nor bias on the part of the enumerating officer would effect this process, there is provision for representatives of recognised political parties to accompany the enumerators in their field work.  If such representatives have any disagreements, they are expected to submit them as written representations to the Assistant Commissioner of Elections. In addition, such representatives are authorised to examine the document for any errors or omissions before the enumerators hand over the documents to the Elections Office. Even though such provisions exist, political parties have not used this opportunity in a systematic way. As noted by the Commissioner of Elections, the response of political parties is unenthusiastic both in the appointment of these representatives and the level of their participation. 

Other complaints regarding the present form of voter registration are that this form of     annual registration is costly to implement, and that it disenfranchises large numbers of eligible voters, particularly displaced persons. 

Displaced Voters - With regard to displaced voters, an amendment was introduced with the addition of a new section 127B to the Parliamentary Elections (Amendment) Act No. 15 of 1988. 

127B (1) Notwithstanding the provisions of any other Law, any registered elector who reasonably fears that due to conditions prevailing in the area within which his polling station is situated, that he is unable to cast his vote at such polling station, may make an application to the Commissioner of Elections within one week of the notice of nomination, requesting that he may be allowed to cast his vote at another polling station determined by the Commissioner, in his absolute discretion. 
(2) The Commissioner shall within a week of receipt of an application inform such elector whether such application is accepted or rejected. The decision of the Commissioner shall be final and shall not be questioned in any Court of law. 

(3) Where such vote is cast, such vote shall be counted along with the votes of the electoral district where such elector is registered. 

The law as stated above looks fine on paper, however, when trying to apply these provisions in a situation of actual displacement, many practical difficulties arise which have not been foreseen or provided for.  

The ethnic conflict in Sri Lanka, which has been continuing in an escalated form since the early 1980’s, caused the displacement of thousands of people from the North and East.  The above law, which makes provision for displaced persons to vote, has proven to be wholly inadequate for the purpose of securing these displaced persons their right to vote. One glaring inadequacy is that the above provision only applies to those who are already registered.  There are many among these displaced persons who have attained the age of 18 subsequent to their displacement. These young persons have not been registered. Also, in order to enumerate newly qualified persons, the Department of Elections follows certain fixed procedures of enumeration from which they do not deviate.  In order to register the newly qualified voters, the Department requires correct information of the permanent addresses of their previous household, proper identification, etc.  The impracticality of this requirement stems from the fact that most of these displaced persons have lost their personal identification documents in their frenzied and often chaotic attempts to flee the fighting. Therefore, these laws have proved to be of little realistic use. 

The grave injustice caused to these internally displaced voters is clearly manifested in the case of the internally displaced Muslims of the north and east. Approximately 75,000 Muslims driven out of their homes in the North by the LTTE in 1990, have taken refuge in Puttalam and other parts of the country. The displaced who travelled to Vavuniya, and from there to Puttalam were prevented from drifting further south, forcing a number of them to set up shelter in Puttalam.  These displaced persons have faced numerous social and economic deprivations since displacement.  One of their main grievances is the deprivation of their right to vote.  

The Centre for Policy Alternatives decided to support the internally displaced Muslims of the north and east to file a Fundamental Rights Application in the Supreme Court. This petition was filed on 11th May 2000, and dealt with the issue of the youth who reached the age of 18 after 1990. The focal point of the said petition was that the petitioners had not been included in the voter list. The Court was asked to declare that there was an imminent infringement of the fundamental rights of the petitioners under Article 12(1) read with 3 and 4 (C) of the Constitution  and/or Article 12(2) and/or Article 14(1)(a) of the Constitution.  The petition further asked Court to direct the Commissioner of Elections to  enter the petitioners' names in the electoral register for the Puttalam District.

However, the Supreme Court did not grant the petitioners leave to proceed.  The Court said that the laws relating to registration of electors provided adequate provisions for the public to scrutinise the revised Electoral Registers, and to object to any irregularities in the Register, as well as to ask the Registering Officer to have a person's name entered in the Register.

What the Courts failed to consider was that the internally displaced persons did not have access to the electoral registers of the north, and also that they did not have the documentation which the Elections Department asked for in order to confirm their proper identity.  The Courts also failed to take into account the illiteracy and helpless  situation of these disadvantaged persons who did not have the necessary knowledge or facilities to adhere to the strict regulations stipulated by the law. 

This law has proved to be wholly inadequate to enable displaced persons to secure their right to vote. On the contrary, considering the verdict of the Supreme Court, this law has become more an obstruction. If not for this particular law the internally displaced persons could have sought a direction of Court for a special method of voting, taking into consideration their special status. But this law has prevented the granting of any such direction and the Court simply referred to the existing law and required them to make use of it however impractical and impossible it may be.

Citizenship Based on Affidavit 

The Grant of Citizenship to Stateless Persons (Amendment) Act No. 29 of 1988 introduced the right to claim citizenship by way of an affidavit and thereafter, to seek registration as electors. 

Since the introduction of this amendment, it has been recorded that over 350,000 persons have registered as electors by way of affidavits. 

Critics of this amendment are of the view that it results in two drawbacks;

That is;

1. The amendment works to obliterate the distinction between those who are qualified to be recognised as citizens of Sri Lanka and others. 

2. It leads to abuse of the system by way of multiple registration. 

There has been calls to revoke this amendment. However, such a move would be unfair in the light of the following two factors. Firstly, the right to vote is a fundamental right to which any one who is not disqualified under article 89 of the Constitution is entitled. The mere fact that this amendment could be and is in fact known to have been misused is not a sufficient argument to change this provision. What needs to be done is to find ways of arresting the abuse of the law.

Secondly, though this amendment was introduced in 1988, the actual situation is that most election officials, as well as those who are eligible to claim citizenship under this amendment are not fully aware of the provisions introduced by this amendment. Even though more than ten years have passed since its introduction, there are still instances where voters have been turned away from polling stations, or questioned of their right to vote, although they have produced an affidavit. It is not correct to assume that the law has achieved its purpose, and it should therefore be repealed.

The President’s Law Making Power in Respect of Elections. 

Section 7 of the Public Security Ordinance provides, that Emergency Regulations prevail over all other laws except the Constitution. Article 155 (3) of the Constitution continues to recognise the authority of the Head of State, to declare a State of Emergency. 

The cumulative effect of these provisions is that in times of emergency, the President of the Republic is to be looked upon as a collateral source of law-making alongside Parliament. The exposure of the electoral process to drastic modification at the initiative of the President - a partisan figure -  is detrimental to the independence and integrity of the electoral process.  

The attempt made by the Peoples Alliance Government to postpone the Provincial Councils elections in 1998 by having recourse to Emergency Regulations was an alarming example of the misuse of the President's authority over State Emergency Regulations
. 

Judicial Recognition of the Right to Vote as a Fundamental Right

(Reference to the Judgement in Karunatilake and another v. Dayananda Dissanayake, Commissioner of Elections and Others
 )  

In Karunatilake and another v. Dayananda Dissanayake, Commissioner of Elections and others, generally known as the Provincial Councils Elections Case, the Court recognised the right to vote as being an integral part of the freedom of expression. In this way, the right to vote, which is not specifically mentioned in the chapter on fundamental rights in the Constitution, has been woven into the fabric of fundamental rights jurisprudence. The petitioners alleged that the respondents violated their freedom of expression by resorting to action that presented an imminent infringement of their right to vote.

Two journalists of the Free Media Movement (FMM) instituted this case in their capacity as registered voters and citizens.  The Respondents were the Commissioner of Elections, the Returning Officers of the districts where the elections had been postponed and the Attorney General. 

The Provincial Councils constituted after the Provincial Council Elections held in 1993 in the Provinces of Sabaragamuwa, Western, Central, Uva and North-Central stood dissolved by the operation of law in terms of Article 154E of the Constitution. 

Article 154E - A Provincial Council shall, unless sooner dissolved continue for a period of five years from the date appointed for its first meeting and the expiration of the said period of five years shall operate as a dissolution of the Council.

Nominations were called for fresh elections in terms of the Provincial Councils Elections Act, and at the end of the nominations period, notices were published under section 22(1) of the said Act fixing the poll for 28th August 1998 in all five provinces. Postal Ballot papers were due to be issued on 4th August 1998. 

However, on 3rd August, the issue of postal ballot papers by the Returning Officers was suspended by telegram.  On the next day, the President issued a proclamation under Section 2(1) of the Public Security Ordinance declaring an island-wide State of Emergency.  A State of Emergency had previously been in force only in the Northern and Eastern Provinces, city of Colombo and a few other areas. Immediately thereafter,  the President issued an Emergency Regulation declaring inoperative that part of the Commissioner’s notice under section 22(1) of the Provincial Councils Elections Act which related to the date of poll.   As per the Regulation, that part of the notice was to remain inoperative in each District for as long as a State of Emergency remained in force in the District. 

Normally, postponement of provincial elections would require a constitutional amendment, but the President chose to circumvent this by proclaiming a State of Emergency.

The reason given by the Government for the postponement of the elections was that such postponement was necessitated by clear logistical difficulties. The Government maintained that it was not possible to provide security for election related activity due to the ongoing North-Eastern war. 

The President, in a notice issued to all governing party Parliamentarians at the occasion of the Emergency debate in terms of the Public Security Ordinance, stated that the declaration of an island wide Emergency was the result of several disruptive acts reported in several areas outside the main area of conflict.  These included attacks on electricity transformers, telephone transmission towers, and threats to banking and financial institutions. 

The notice further stated, that, in view of the wholehearted commitment of security forces to the conflict in the north and east, resources available to the government to stem disruptive and terrorist acts in the south were restricted. An all-encompassing ‘blanket’ security cover was therefore necessary for the government to respond effectively to such acts outside the north and the east.  It further stated that, given the serious situation that existed, if the Government was to conduct elections disregarding legitimate security concerns, a serious consequence would be that political leaders of both the opposition and Government would be placed in a vulnerable position when participating in campaign meetings without adequate security.

Notwithstanding the above, the declaration of an island-wide State of Emergency, and the postponement of the Provincial Councils Election by the Government came under severe criticism in many fora. Political parties held protest campaigns in Colombo and the outstations. In their opinion, the government decision to postpone elections was a clear indication of the undemocratic policies followed by the Government.  It was felt that the Emergency Regulations had been misused by the Government for partisan political reasons.

Following are some points made by the petitioners on this matter:

· The situation that prevailed in the country did not justify the proclamation of an island-wide State of Emergency and therefore was an unlawful exercise of discretion and contrary to the provisions of the Constitution.

· The reason given for such a conclusion was that there was no change in the actual situation in the country from the date of dissolution of the Provincial Councils to the date of Proclamation so as to require emergency rule throughout the country.

· It was further stated that the Proclamation was not made in good faith or in consideration of the emergency situation of the country, but with the single intention of postponing the Provincial Council Elections.

· The Petitioners further stated that the said Proclamation and the Emergency Regulation constitute an unlawful interference and usurpation of functions vested in the Commissioner of Elections in terms of the Constitution and the Provincial Councils Elections Act - compromising the independent status assigned to him by the Constitution. 

The Petitioners made the following observations to counter the argument put forward by the Government that elections could not be held as a result of the adverse security situation in the country.

· The General Election and Presidential Election were held in the Northern and Eastern Provinces in the year 1994 when Jaffna was not under the control of government forces. During the period of the Presidential Election, an emergency situation existed in the Northern and Eastern Provinces. 

· Local Government Elections were held in the North (Jaffna) on 29-1-1998, and an emergency situation existed in Jaffna during this period of time. 

· The Presidential and General Elections were held in 1988 and 1989 respectively  in spite of massive civil disturbances prevailing at that  time. 

· The SAARC summit was held in Colombo from 26 to 28th of July 1998 with the participation of the Heads of the States in the region, and it was reported that 6000 policemen were deployed for the purpose of the summit. 

· There were reports published in newspapers prior to the Proclamation being made  to the effect that the Government was taking steps to postpone elections by Emergency Regulations.

· By telegrams dated 3rd August 1998, the Returning Officers of the relevant Districts suspended the issue of postal ballot papers which had been scheduled to be issued the next day. 

Justices G.P.S. de Silva, CJ, Mark Fernando and D.P.S. Gunasekera of the Supreme Court delivered judgement on this matter. 

The twenty-one page Supreme Court Judgement upheld the application made by journalists Waruna Karunatilaka and Sunanda Deshapriya challenging the postponement of elections to five Provincial Councils by the Commissioner of Elections.  The Petitioners challenged the regulation separately on constitutional grounds,  namely; 

· It was a usurpation of the functions vested in the Commissioner of Elections by the Constitution; 

· It compromised his independent constitutional status; 

· It was an unconstitutional interference by the Central Government in the operation of the Provincial Councils; and 

· It was not in any event justified by any security considerations.

Relating all this to the fundamental rights jurisdiction, the petitioners argued that by taking no steps to hold the scheduled elections, the Commissioner of Elections and the Returning Officers had failed to carry out their constitutional and statutory duty.  This had resulted in arbitrary and discriminatory treatment of the voters of these five provinces in violation of Article 12(1), and a denial of their right to vote in violation of Article 14(1)(a).

The judgement contained a severe indictment on the Commissioner of Elections for failing to live up to the independent role assigned to him by the Constitution.

The position of the Commissioner of Elections was that when confronted by the emergency regulation suspending the date of polling, he believed that he had no option but to comply.  However, when reading the judgement, it becomes clear that the Returning Officers for all the relevant districts, had, by telegrams dated 3rd August 1998, suspended the issue of postal ballot papers which were to be issued the next day.  This sequence of events suggested that, far from being confronted by a presidential fait accompli on 4th August, the Commissioner of Elections and his staff had been aware of the presidential design at least a day before the gazette notice which declared a State of Emergency under the Public Security Ordinance.

The Supreme Court made the following declaration regarding the suspension of the postal ballot;

It is most unsatisfactory that neither the 1st Respondent (Commissioner) nor the 2nd to 13th Respondents (Returning Officers of relevant districts)  have explained to the public and to this Court why the issue of postal ballot papers was suspended. Article 103 of the Constitution guarantees to the Commissioner of Elections a high degree of independence in order to ensure that he may duly exercise - efficiently, impartially and without interference - the important functions entrusted to him by article 104 in regard to the conduct of elections including Provincial Council Elections. But the constitutional guarantee of independence does not authorise arbitrariness.  That guarantee is essential to the rule of law, and one corollary of independence is accountability. Accordingly the Commissioner cannot withhold the reasons for his conduct – just as the constitutional guarantee of independence of the Judiciary does not dispense with the need to give reasons for judgements
.

While appreciating the difficult position of the Commissioner, the Court pointed out that the Office of the Commissioner of Elections had a constitutional guarantee of independence for the purpose of enabling him to fearlessly carry out the functions entrusted to him under Article 104  of the Constitution.
 

The Court held that both the arbitrary suspension of the issue of postal ballot papers on August 3, as well as the failure to take steps to hold the poll even after August 28, were wrongful acts of the Respondents which interfered with the franchise contrary to Article 4(e) of the Constitution and violated the Petitioners’ rights to equality before the law under Article 12(1) and freedom of speech and expression under Article 14(1)(a)
.

Provincial Councils Elections (Special Provisions) Bill.

 In November 1998 the Peoples Alliance Government introduced a Bill titled the 'Provincial Councils Elections (Special Provisions) Bill` in Parliament. The preamble to this Bill read as “An Act to make provision enabling the Commissioner of Elections to fix a new date of poll for Western, Uva, Sabaragamuwa, Central and North Central Provincial Councils Elections”.

This Bill sought to achieve two objectives. 

1. To vest in the Commissioner of Elections the duty, within four weeks of the commencement of the Act, to appoint a new date of poll for the five provinces in lieu of the date already announced by the Commissioner’s notice. (Clause 2)

2. To empower the Secretary of a political party or the Leader of an independent group to substitute, in place of the name of any candidate already appearing in a nomination paper (the nomination process for these provinces were completed at the time of the postponement of elections), the name of another person with his consent – but without the consent of, and even without any notice being given to the former candidate. (Clause 3)

Six petitions were filed in the Supreme Court on 10th and 11th November 1998 challenging the Bill. The petitions averred that clauses 2 and 3 of the Bill were inconsistent with Articles 3, 4, 12, 154A(2) and 154Q(a) of the Constitution. 

With regard to clause 2, it was pointed out that the Provincial Councils Elections Act No. 2 of 1988 already contained a provision - Section 22(6), which gives the Commissioner of Elections the power to fix a new date of poll where an election cannot be held on the due date due to any emergency or unforeseen circumstances.  Under that section, the Commissioner has the discretion to select the date of election for each province, subject only to the requirement that it must not be less than 14 days after the publication of the Gazette notice. 

The petitioners submitted that the Bill was a legislative intrusion into the power and the discretion to fix a new date of poll in respect of a pending electoral process, an area which, constitutionally, is the exclusive preserve of the Commissioner of Elections. 

All the Petitions were taken up for consideration on the 16th November 1998 and judgement was delivered on 30th November 1998.

A Supreme Court bench consisting of Justices Fernando, Gunawardana and Weerasekera  observed that the Commissioner was faced with an Emergency Regulation suspending the notices he had issued fixing the poll for 28th August.  It was held that section 22(6) therefore applied, and the Commissioner could have issued a notice appointing a fresh date for the poll which, being one issued in terms of that section, would not have been affected by the Emergency Regulation issued on August 4th. 

The Court also held that clause 2 of the said Bill sought to compel the Commissioner to exercise his discretion in a manner different to all other Provincial Council Elections, past and future. This was considered an interference with the discretion given to the Commissioner by Article 104 of the Constitution. While the position might have been different if clause 2 of the Bill had been a general provision, amending section 22(6), clause 2 as was sought to be enacted applies only to the impending five elections of the five Provincial Councils.

The Court imputed an improper motive for this special treatment for the five elections only.

It was observed that if the Commissioner had been allowed to fix a new date under section 22(6), the election would have proceeded on the basis of the nominations already received, and the contest would have been between the candidates already on the respective lists.

What clause 2 sought to permit was an election of a completely different character. Clause 3 attempted to allow the substitution of new candidates in place of existing ones, possibly against the will of those existing candidates. The resulting contest could well be one between completely different candidates - a result which could not have been achieved under section 22(6).

The Court held that the Bill, under the guise of giving the Commissioner “necessary” power to fix a new date of poll, attempted to permit a virtually new nomination process - and only for these five elections. 

If the Commissioners’ power to fix a new date for elections were dependent upon the enacting of the Bill, the election could be similarly delayed.  However, it is clear that the 13th Amendment which created the Provincial Councils did not envisage such a situation as it provides for an automatic dissolution of a Council at the end of it’s term of office and makes no provision for a caretaker government. 

The Supreme Court held further that clause 2 of the Bill was an interference with the franchise protected by Article 4 (e) of the Constitution.  The significance of this is that the text of Article 4(e) refers only to the exercise of the franchise at Presidential Elections, General Elections and a Referendum.  There was accordingly some doubt as to whether Article 4(e) protected the exercise of the franchise at Provincial Council Elections. However, the Court held that Article 4(e) does not specifically mention elections to Provincial Councils simply because Provincial Councils were introduced subsequently by the 13th Amendment.  Therefore, Article 4(e) must now be read and interpreted to include Provincial Council Elections as well. 

Clause 3 of the Bill which allowed for the substitution of candidates was held to be inconsistent with Article 12(1), as well as an interference with the franchise under Article 4(e) of the Constitution.  Clause 3 of the Bill  conferred  on the Secretary of a Party and the Leader of an Independent Group the power to remove the name of a candidate from a valid nomination paper without the Candidate’s consent, without a valid reason and even without notice. The Court held that this was a gross violation of the right to equal treatment of candidates standing for election. 

In its final determination, the Court held that clauses 2 and 3 of the Bill were inconsistent, inter alia, with Article 12(1) of the Constitution.

In view of the Court’s finding that the Commissioner was already possessed of power under section 22(6) of the Provincial Councils Elections Act to fix a new date for polls, the Court ordered that clause 2 of the Bill be amended so as not to interfere with the discretionary power vested in the Commissioner of Elections under section 22(6) of the Provincial Councils Elections Act.

Misuse of State Resources for Election Purposes 

The misuse of state resources for election purposes has become a common election malpractice in Sri Lanka. Lately, the Supreme Court has taken notice of several such instances.  In Deshapriya vs. Rukmani, Divisional Secretary, Dodangoda and others
  a Supreme Court bench consisting of Justices Mark Fernando, S.W.B.Wadugodapitiya and D.P.S. Gunasekera stated that “the use of resources of the State – including human resources – for the benefit of one political party or group, constitute unequal treatment and political discrimination because thereby an advantage is conferred on one political party which is denied to its rivals.” In this case the 3rd respondent, the Deputy Speaker of Parliament and a Member of Parliament for the Kalutara District, summoned the petitioner, a Samurdhi Niyamaka (grass roots level officers of the special government aid programme benefiting the "poorest of the poor") and all other Samurdhi Niyamakas in the Dodangoda Divisional Secretary’s Division for a meeting at which the 3rd respondent asked the Samurdhi Niyamakas to canvass support among the people for the Peoples Alliance candidates at the Pradeshiya Sabha (Local Government) elections due to take place on 21.03.97.  The petitioner said that the Peoples Alliance candidates were not the best candidates and declined to canvass for them. The 3rd respondent reprimanded the petitioner and said that all Samurdhi Niyamakas within the area had been appointed on his recommendation, hence, it was their duty to act according to his wishes. The petitioner complained that as a result of this incident he was suspended from office. The Supreme Court held with the petitioner and declared that his fundamental rights under Article 12(1) and (2) of the Constitution had been violated.

The election campaign for the Presidential Election 1999, as in previous elections, saw a blatant use of government resources for election purposes by the party in government.  Some of the most notable instances of the misuse of state resources were the use of the state media for election campaigns, use of state vehicles and the use of Samurdhi Officers. By way of example, it could be pointed out that two days after the President declared her intention to seek a mandate from the people, the Minister of Samurdhi Affairs wrote to all Samurdhi Managers and Samurdhi Officers in the country requesting them to make arrangements to deliver to each household a letter from the President in her capacity as the presidential candidate of the Peoples Alliance.  In another instance, the  Organiser of the PA in a certain electoral district had distributed electoral lists to the Samurdhi Officers of the area and instructed them to ascertain the names of those voters who were dead or had gone abroad.  

On a pervious occasion, the Court issued a Judgement
 on an imminent infringement of fundamental rights just prior to the Provincial Councils Election of the Western, Central, North Central, Sabaragamuwa and Uva Provinces.  In that application, it was petitioned that the large scale abuse of electoral laws at the North-Western Provincial Council Election (Wayamba) raised a legitimate fear of similar violations during the elections in these five provinces. In its final Order, the Supreme Court made the following observation.  "…(I)n the context of a free, equal and secret ballot, a serious question arises as to the use of vehicles, personnel and weapons provided by the State for political activities connected with elections". 

A group of voters petitioned the Court of Appeal prior to the Presidential Election December 1999, stating that the misuse of state resources during the presidential election campaign was a violation of the Supreme Court Order on the imminent infringement of fundamental rights.
 The Petitioners asked Court for a writ of prohibition against the Minister of Samurdhi Affairs and the Samurdhi Authority prohibiting them from deploying or permitting the deployment of Samurdhi Officers for partisan political purposes,  and for a writ of mandamus against the Acting Commissioner of Elections directing him to take appropriate action in respect of the alleged incidents.   

The respondents in this petition (the Minister of Samurdi, Youth Affairs and Sports, the Samurdi Authority, the Director General of Samurdi Authority, D.M.P.B. Dasanayake, and the Attorney General) gave an undertaking to Court that although they do not accept the allegations levelled against them, they would instruct the Samurdi Niyamaka not to carry out any political work for candidates in the course of performing their official duties. 

The Counsel for the Petitioners submitted that he was satisfied with this undertaking and withdrew the application.  The case did not go to judgement, but nevertheless, it secured the recognition of the Court of the responsibility of the authorities concerned and especially, the importance of the right to vote and the conduct of a free and fair election. 

Prior to the Parliamentary Elections scheduled for 10th October 2000, several members of the United National Party made a similar application to the Court of Appeal
. The petitioners sought a writ of prohibition and mandamus against the Samurdhi Authority of Sri Lanka.  A settlement was reached in this case too upon the respondent agreeing to inform the Samurdhi Managers and Samurdhi Development Officers by letter not to engage in political activities and also to publish a copy of the Court Settlement in the national news paper indicating  that

a) Samurdhi Managers and Samurdhi Development Officers of the Samurdhi Authority shall not engage in political activities except as strictly authorised under the  Chapter 32 of the Established Code.

b) In discharging their functions they should act independently, fairly without favouring any political party or supporters of any political party.

However, it is no secret that the Samurdhi Authorities as well as other state resources were used by the party in power during the presidential elections in a most blatant and unfair manner.  Sadly, the misuse of state resources for election purposes seems to have become a common occurrence, and is evident even at the time of writing, during the election campaign for the Parliamentary General Election, 2000.  This is despite the fact that interested groups having continually petitioned court against such blatant misuse and also despite having received favourable responses from both the Court of Appeal and the Supreme Court.  

One of the most recent Supreme Court decisions in this area is Sampath Anura Hettiarachchi vs Mahaveli Authority and others
. The petitioner in this case, an Assistant Security Supervisor employed by the Mahaweli Authority of Sri Lanka, complained that his fundamental right under Article 12(1) was infringed when he was penalised for having resisted an improper attempt by the respondents to make him depart from his duty and be a party to an action which the Court had interpreted to be a misuse of state resources for election purposes. In this case Justices Mark Fernando, A.R.B. Amerasinghe and D.P.S. Gunasekera, in a strongly worded Judgement, reiterated the position it had taken in Deshapriya vs Rukmani
.  Justice Fernando stated “The attempt to influence the petitioner to allow the misuse of Corporation premises occurred not just in general but in connection with a pending election. The use of State and Corporation resources (whether land, buildings, vehicles, equipment, funds or other facilities, or human resources) directly or indirectly for the benefit of one political party or group, would constitute unequal treatment and political discrimination because thereby an advantage is conferred on one political party or group which is denied to its rivals”.

17th Amendment to the Constitution

On 8th August 2000, a Bill titled “the Seventeenth Amendment to the Constitution” was presented in Parliament by the Minister of Justice, Constitutional Affairs, Ethnic Affairs and National Integration and Deputy Minister of Finance, Professor G.L. Peiris. This amendment proposed to amend fundamental provisions of the Constitution relating to the electoral process by replacing the prevailing electoral system which is based on proportional representation with a new system which diluted and eroded the principle of proportional representation.

Article 62, 96, 97, 98, 99 and 99A of the Constitution guarantee that the prevailing electoral system in the country is based on proportional representation which is essentially a fair system of representation as it allows smaller parties, in addition to the party which comes first, to gain representation. The new system proposed by the 17th Amendment proposes to do away with the preferential voting system. Although preferential voting has many defects and causes unhealthy competition and may lead to violent clashes between candidates of the same party,  a positive feature of this system is that it gives the citizen, and not the political party, the right to decide on their representatives in Parliament. By the 17th Amendment, the number of Members in Parliament has been increased from the present figure of Two Hundred and Twenty Five(225) to Two Hundred and Ninety Eight (298), of which, One Hundred and Sixty Eight (168) members are to be elected on the ‘first past the post’ system, Hundred (100) on district-wise proportional representation, and thirty (30) on the national list. The 17th Amendment includes a provision which allows for MP’s who are expelled from their parties to be expelled from Parliament, thereby strengthening the party vis-a-vis the voter. 

The ad hoc nature of the increase in the number of MP’s from 225 to 298 suggests mala fides. The present constitution as well as the proposed new Constitution provides for 225 MP’s but the 17th  Amendment provides for the next Parliament and the next Parliament alone to have 298 Members.  It is interesting to speculate as to why this was so. 

On 3/08/2000 the Bill titled “The Seventeenth Amendment to the Constitution” was referred to the Supreme Court by the Cabinet of Ministers as an urgent Bill. It was subsequently challenged by interested parties.  Rohan Edrisinha and Dr. P. Saravanamuttu of the Centre for Policy Alternatives were among these number. They petitioned that the franchise had no meaning unless it was interpreted as the basic power of the citizen to govern the body politic through persons elected by the exercise of that franchise, and that a particular electoral system has a crucial impact on a citizen’s right to vote. It was pointed out by the petitioners that it was a fundamental principle of constitutional jurisprudence that the Court’s should exercise particular scrutiny and vigilance when it comes to making changes to laws governing electoral processes which are so vital in a representative democracy.  As the famous American constitutional theorist, John Hart Ely has said, Courts have an obligation to be activist when it reviews electoral laws to ensure that they are fair and keep the democratic and representative process open and prevent a system that favours the incumbents. Courts in a number of other countries including South Africa and India have been very vigilant in preventing gerrymandering or changing the election laws to suit those who wield political power. 

The petitioners stated that the presenting of the 17th Amendment in Parliament,  as well as its referral to the Supreme Court as an urgent Bill was contrary to fundamental norms of constitution making. The reasons given by the petitioners for this claim was, inter alia;

(a) the instant Bill has not been made available to the petitioners and to other members of the civil society for study in depth as befitting amendments to provisions relating to the electoral process in the present Constitution.

(b) the manner in which the instant Bill has been put before Court violates basic principles of sovereignty of the people in that a Bill fundamentally altering the electoral system in the country cannot be certified as an urgent Bill and rushed through the judicial process just two weeks prior to the date on which Parliament is mandated to be dissolved in terms of the Constitution. 

(c) the provisions and effect of the instant Bill directly contradict assurances held out to the people. 

The petitioners also pointed out that the changes proposed by this amendment fundamentally affected the right of franchise guaranteed under Articles 3
 and 4 (e)
 read with Article 14(1)(a)
 of the Constitution.  This amendment would result in 

(a) the erosion of the power of the franchise in the hands of the petitioners and their fellow citizens, which is an inalienable right guaranteed under Article 3 of the Constitution and would therefore have to be approved at a Referendum as mandated by Article 83(a) of the Constitution.

(b) the erosion of the legislative power of the people, in that it would deprive the people fair representation in the legislature, thereby infringing Article 4(a) read with Article 3 of the Constitution and would therefore have to be approved at a Referendum as mandated by Article 83(a) of the Constitution.

(c) a decrease in the power of choosing a candidate of his or her choice as presently vested in the petitioner and his fellow citizens under the electoral system prevalent in the country.

The petitioners requested, inter alia, that the Supreme Court direct that the Bill be approved by the people at a Referendum in terms of Article 83(a) of the Constitution. 

However, the approach of the Supreme Court in the 17th Amendment case was extremely disappointing. The Supreme Court failed to address most of the issues brought up by the petitioners and made a determination that the Bill need not be approved by the people at a Referendum.  constitutional analysts feel that the response of the Court in this case would go down in the constitutional history of Sri Lanka as one of the worst decisions of the Supreme Court. 

However, the Government chose not to pursue this Bill in Parliament.

The attempt made by the party in power to introduce a new electoral system by introducing the 17th Amendment to the 1978 Constitution was by far the most contemptible attempt made by a political party in power to secure electoral victory.

Conclusion
There is no doubt that the electoral process represents the very life blood of the system of representative democracy.  In order to inculcate a healthy respect for the Constitution and its basic institutions, all those who are entrusted with the task of discharging fundamental duties connected with the electoral process should be above suspicion.  Confidence in the fairness and objectivity of the electoral process is essential for the maintenance of democracy and the stability of the country. If a large percentage of the public doubt the integrity of the electoral process, it would cause a breakdown of trust and respect for the basic democratic processes and institutions. We believe that the record of the judiciary has in recent years been a mixed one.  The law and its interpretation need to be reviewed, particularly in the area relating to election petitions. The law as at present, tends to serve as a disincentive for the conduct of free and fair elections.  The Sri Lankan judiciary, even if reluctant to engage in a substance- based type of judicial activism, should follow the John Hart Ely approach and engage in  a process-based type of activism, i.e., creative and reason based judicial activism to protect the integrity of the channels of change and political participation. 
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� In the Republic of Sri Lanka sovereignty is in the People and is inalienable.  Sovereignty includes the powers of government, fundamental rights and the franchise.


� The franchise shall be exercisable at the election of the President of the Republic and  of the Members of Parliament, and at every Referendum by every citizen who has attained the age of eighteen years, and who, being qualified to be an elector as hereinafter provided, has his name entered in the register of electors.


� The freedom, either by himself or in association with others, and either in public or in private, to manifest his religion or belief in worship, observance, practice and teaching.





