IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA

In the matter of an reference under Article 129(1) of the Constitution of the Democratic Socialist Republic of Sri Lanka with respect to the Inland Revenue Act (Special Provisions) Act No 10 of 2003 as amended  

Centre for Policy Alternatives

(Guarantee) Limited

24/2, 28th Lane, Sir Ernest De Silva Mawatha

Colombo 7














Petitioner

SC Reference No 1/2004


-vs-







Hon Attorney General







Attorney General’s Department







Colombo 12










Respondent
WRITTEN SUBMISSIONS ON BEHALF OF THE PETITIONER
Introduction

1 Article 129(1) of the Constitution deals with the “consultative jurisdiction” of the Supreme Court.  It states:

“If at any time it appears to the President … that a question of law or fact has arisen or is likely to arise which is of such nature and of such public importance that it is expedient to obtain the opinion of the Supreme Court upon it, he may refer that question to that Court for consideration and the Court may, after hearing as it thinks fit, within the period specified in such reference or within such time as may be extended by the President, report to the President its opinion thereon.”

2 The President has made the present Reference to Your Lordships’ Court under the said Article seeking Your Lordships’ opinion on a number of issues relating to the Inland Revenue (Special Provisions) Act No 10 of 2003, including the constitutionality of certain of its provisions.

3 In these submissions the petitioner will present arguments as to why it would be inappropriate for Your Lordships’ Court to entertain this Reference. The basis of the petitioner’s intervention is not that the Inland Revenue Act is constitutional, but rather on the preliminary issue of whether it is appropriate for the consultative jurisdiction mechanism to be used to question the constitutionality of legislation. The petitioner respectfully submits that the consultative jurisdiction of the Supreme Court should be exercised cautiously and sparingly by the Court. It is submitted that the Court has the discretion to refrain from considering a reference sent by the President as Article 129 provides that “ the Court may after hearing as it thinks fit… report to the President its opinion thereon.” It is respectfully submitted that providing opinions on the constitutionality of legislation is the function of the Attorney General, not the Supreme Court in the exercise of powers under Article 129.

Consultative jurisdiction of the Supreme Court

Separation of powers

4 At the outset the petitioner respectfully submits that the conferring of a consultative or advisory jurisdiction on the courts has itself been subject to debate.  It has been pointed out that permitting the Executive to seek an opinion from the Supreme Court as provided for in Article 129(1) of the Constitution, violates the principle of separation of powers.  The function of providing legal advice to the President, which is a non-judicial function in the sense that it determines no dispute, does not sit comfortably with the role of the Supreme Court as the final authority for constitutional interpretation. 

5 Zafrullah discusses Article 129(1) in Sri Lanka’s Hybrid Presidential and Parliamentary System and the Separation of Powers Doctrine at pp 120 – 123.  He comments at p 120:

“The attitude of the courts has been that advisory opinions expressed by the judiciary at the instance of the executive is not a judiciary [sic] pronouncement not is it a performance of a strictly judicial function [A-G for Ontario v Hamilton (1903) AC 524; A-G for British Columbia v A-G for Canada (1914) AC 153].  If one of the implications read into the separation of powers doctrine which is that functions alien to the judiciary cannot be vested in the judicial branch of government is accepted, then the vesting of the advisory jurisdiction in the Supreme Court of Sri Lanka means that the separation of powers is observed in the breach.”

Indian and other jurisdictions

6 The above position is supported by Seervai, Constitutional Law of India, 4th edition, vol 3, p 2684, where the author states

“… [an] advisory opinion involves no lis, binds nobody because it affects nobody’s rights, and therefore lacks all the essential characteristics of a judicial function.” 

7 In the case of In re the Kerala Education Bill 1957 (1959) SCR p1018 the Supreme Court of India highlighted the infirmities of the President’s power of Reference under the corresponding provision of the Indian Constitution, Article 143(1).  The court may only inquire into the specific questions referred by the President, not any others which are not before the Court but which may also give rise to constitutional objections, with the result that the Reference and resulting opinion may be incomplete.  As stated by Sarkar J  “We have, however, to answer the question on the facts as stated in the Reference, and have no concern with the correct facts.”

8 Seervai comments in this regard, vol 2, p 2167: ‘The Opinions of the Sup. Ct. [sic] on a President’s Reference have been compared to the Opinions of Law Officers.  But the Opinions of Law Officers have a much higher value.  No law officer who does his duty to give a correct opinion would leave out relevant facts, or misstate them.  Nor would he fail to consider all the relevant provisions of an Act which have a bearing on the correct interpretation of the impugned section, or sections.  It is obvious that even an unanimous Opinion of the Sup. Ct. [sic] on questions of fact must be valueless since the judges giving the Opinion “have no concern with the correct facts.” ‘

9 In In re the Special Courts Bill 1978 (1979) 2 SCR 476 the Indian Supreme Court dismissed many of the objections raised to the exercise of the Court’s consultative jurisdiction.  However, as will be submitted below at paragraph 22, the relevance of the judgment in that case to the question presently before Your Lordships is limited by the differences between the constitutional context of Sri Lanka and India.

10 The only difference between the wording in the Indian and Sri Lankan provisions is that the latter permits the President to specify the period within which the Supreme Court should report its opinion.  The petitioner submit that this further undermines the Supreme Court’s high constitutional role in giving the Executive an unprecedented power to control the timing of court proceedings.

11 The House of Lords, the Supreme Court of the United States and the High Court of Australia have all refused to give advisory opinions. For example the United States Supreme Court states in United Public Workers v. Mitchell 330 U.S. 75 (1947): “As is well known the federal courts established pursuant to Article III of the Constitution do not render advisory opinions. For adjudication of constitutional issues 'concrete legal issues, presented in actual cases, not abstractions' are requisite”.  Further in Alabama State Federation of Labor v. McAdory 325 U.S. 450, 461 it was stated “It has long been this Court's considered practice not to decide abstract, hypothetical or contingent questions, ... or to decide any constitutional question in advance of the necessity for its decision, ... or to formulate a rule of constitutional law broader than is required by the precise facts to which it is to be applied, ... or to decide any constitutional question except with reference to the particular facts to which it is to be applied..”

Discretionary nature of the Supreme Court’s consultative role

12 Article 143(1) of the Indian Constitution is couched in identical terms to Article 129(1) (except for the difference mentioned above).  In re Kerala Education Bill the Indian Supreme Court highlighted the discretionary nature of the Supreme Court’s role under Article 143(1), which uses the word “may” (as distinguished from Article 143(2) under which uses the wording “…the Supreme Court … shall… report to the President its opinion” – this latter provision has no counterpart in the Sri Lankan Constitution and relates principally to issues which originate prior to the commencement of the Indian Constitution.)

13 Therefore the petitioner respectfully submits that Your Lordships’ Court has a discretion to refuse to entertain a Reference under Article 129(1) where appropriate.  

14 In any event the petitioner submits that given the particular constitutional context of Sri Lanka this jurisdiction should be exercised only with great caution, for the reasons elaborated upon below.

Reasons for not exercising consultative jurisdiction

Limitation on the power to examine constitutionality of laws

15 In SC Applications Nos 1 -5 of 1998, which concerned the constitutionality of the Voluntary Service Organisations (Registration and Supervision) (Amendment) Bill Your Lordships’ Court held that the time limit imposed for challenging a Bill under Article 121(1) of the Constitution is to be strictly interpreted and a petition would be entertained thereafter only in the case of impossibility in presenting a petition within that time.

16 In SC (SD) Nos 8 – 11 of 2003, “Monetary Law (Amendment) Act and Inland Revenue (Special Provisions) Bill” Your Lordships’ Court went further, holding that the provisions of Articles 120 – 122 “are not merely procedural in nature but form the conditions upon which the constitutional jurisdiction of the Court could be exercised in respect of the validity of any Bill or the due compliance with the legislative process.”

17 Having cited Article 124 of the Constitution, Your Lordships’ judgment goes on to state:

“It is seen from this provision that the jurisdiction of this Court to determine the question as to whether any Bill or any provision thereof is inconsistent with the Constitution is strictly limited to what is provided for in Articles 120, 121 and 122.” (emphasis added)

18 The petitioner submits that it would be incorrect to argue that any court inquiring into the constitutionality of the said Inland Revenue (Special Provisions) Act would not be going into the question of the validity of the Act.  Validity includes the issue of whether the Bill was validly passed.  An unconstitutional Act can only be passed with a 2/3 majority in Parliament.  If a court holds that any provisions of an Act are unconstitutional it is in effect stating that such Act was not validly passed.  Article 80(3) categorically debars any court from calling into question the validity of legislation.

19 Article 129(1) must therefore be read subject to both Articles 124 and 80(3).    In other words, the questions of fact or law which the President is permitted to seek Your Lordships’ opinion upon do not include matters already passed into law by Parliament.

20 In the above case, Your Lordships cite the following observation of Samarawickrema J in Bandaranayake v Weeraratne 1981 1 SLR 10

“There is a general rule in the construction of Statutes that what a court or person is prohibited from doing directly, it may not be done indirectly or in circuitous manner.”

The petitioner respectfully submits that if Your Lordships’ Court entertains the above Reference, Your Lordships’ Court will be doing precisely this.

21 The scheme of the 1978 Constitution is not to permit anyone to call into question any Bill or Act except as provided for by Article 121.  Article 121 clearly prescribes the methods by which both the President and a citizen can refer a Bill to the Supreme Court to be examined for constitutionality.  It is respectfully submitted that it could never have been intended that Article 129(1) could be used to subvert this scheme, by giving the President an opportunity to challenge the constitutionality of a law when no other person is able to do so.  Such a position would be clearly inequitable. 

Difference between Indian and Sri Lankan constitutional context 

22 The petitioner further submits that this issue should be decided bearing in mind the crucial difference between the structure of the Indian and the Sri Lankan Constitutions, in that the former permits review of enacted legislation, whereas the Sri Lankan Constitution, unusually for a democratic Constitution, does not.  Therefore this type of situation, i.e. the attempted use of the consultative jurisdiction of the courts to indirectly challenge legislation, would not arise under the Indian Constitution.

23 In re the Special Courts Bill 1978 is cited as a champion for the consultative jurisdiction of the Indian Supreme Court.  But this case dealt with the constitutionality of a Bill, not legislation.  In the case of a Bill there is always the possibility that an opinion of the Supreme Court would have some effect, as the Indian Supreme Court recognised in that case, so that its final form as legislation would take account of the Court’s findings on constitutionality.  This contrasts with the present Reference, where no pronouncement by Your Lordships’ Court could impact on the legislation already passed.

Other sources of legal opinion  

24 The Executive has available a variety of other sources of legal advice, pre-eminently the Attorney General.

25 In terms of Article 77 of the Constitution the Attorney General is under a duty to examine Bills for constitutionality, and to communicate any lack thereof to the President.  In the presence of strong alternative systems for addressing unconstitutionality in Bills, it is respectfully submitted that it would be inappropriate for Your Lordships to entertain the above Reference, since this would in effect involve Your Lordships’ Court in remedying inadequacies in legal advice prior to the enactment of legislation.

Conclusion
26 In view of the aforesaid circumstances, and such other oral submissions as have been made on behalf of the petitioner before Your Lordships’ Court, the petitioner respectfully urges that Your Lordships’ Court be pleased to refrain from entertaining the Reference relating to the Inland Revenue (Special Provisions) Act No 10 of 2003 as amended.

Cyrene Siriwardhana

Attorney at Law 
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