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Introduction
 

The legislature of Sri Lanka has a relatively long history for a non-white former colony. We were granted universal franchise and a representative legislature grounded on that principle in 1931. Since then, we have been in a state of constitutional evolution, although attempts in that regard have not been entirely successful, either by the total failure to change anything or by not making change properly by reference to sound principle.

The Donoughmore Constitution of 1931 was a peculiar one in which the entire legislature, the State Council, was divided into executive committees, the chairmen of which collectively formed a board of ministers. The chief rationale of this arrangement where every legislator seemingly had an opportunity to participate in policy formulation was the absence of a political party system and the inexperience of the polity with representative democracy.

The Soulbury Constitution of 1947 and subsequent independence brought with them a more traditional form of government based on the British model. This constitutional settlement had all the classic features of Westminster in terms of the residence of executive, legislative and judicial power, but was also supplemented with some Ceylon-specific safeguards such as Section 29 to protect minorities. To that extent Diceyan concepts that are fundamental principles of the British Constitution such as the omnicompetence of Parliament were departed from. However, in terms of conventions, functions and the procedures of Parliament, the bicameral Soulbury legislature closely followed those of Westminster.

The first autochthonous constitution came in 1972, when the legislature was recreated as the National State Assembly, a sovereign body. While the 1972 Constitution had some unique features in terms of the separation of powers and the relationship of the three organs of the state in respect to each other, it still continued to be influenced by British notions of government. Procedure also continued in the same vein.

The Constitution of 1978 was revolutionary in that it shifted the seat of executive power away from a Cabinet that was part of Parliament to an Executive President who was elected independently of it. The powers of the executive are formidable under the 1978 Constitution and its relationship with the legislature is an unequal one. While the presidency as a feature of constitutional government has undoubtedly served to undermine the pre-1978 prominence of Parliament, it is important to remember that the Constitution does vest some significant power in the latter which can be used imaginatively to curb executive excesses. Sri Lanka’s separation of powers are set out in Article 4 of the Constitution where it states that the legislative power of the people is exercised by Parliament, the executive power by the executive President, and the judicial power by Parliament through the courts. The accountability of the executive arm of the state to the legislature is a problem and clarifying the accountability relationship would allow parliamentarians to effectively perform their explicit constitutional responsibility in controlling public finance in terms of Article 148.

The purpose of this paper is, therefore, to highlight some concerns with a view to promoting discussion on finding practicable ways of strengthening the existing mechanisms within Parliament, such as its committee system to enhance democratic accountability and thereby the role and relevance of Parliament within the existing constitutional framework. This can be done by examining the role of the committees in performing three fundamental, but intimately connected, functions of any legislature: parliamentary control of public finance, the monitoring of administration and the scrutiny of legislation.

Since our legislative practices, procedures and mechanisms draw heavily from our British colonial heritage, it would be useful to briefly consider not only the evolution of the parliamentary committee system in that country but also the theoretical and normative presumptions which underpin and animate it.  

Theoretical Basis

Modern British notions of constitutional government, of democratic accountability and the mechanisms employed by Parliament to these ends are heavily influenced by the civil libertarian individualism of the 19th Century. The most influential writer of this period is John Stuart Mill
, whose treatises on representative government and on the idea of liberty have dominated the thinking of later liberal writers such as F. A. Hayek and George Kateb. The idea of liberty as expounded by Mill has several aspects and includes its intellectual origins in Benthamite utilitarianism. It contains some historical and sociological theses as well as substantive principles. The latter include the theory of individuality per se, which also implies the value of diversity, the freedom of thought and expression and the requisite of institutional protection of individual liberty.

The aspect of Mill’s political thinking that has the closest bearing to the way parliamentary practice has evolved in Britain relates to the freedom of thought and expression principle. Mill speaks of this freedom as good and never to be limited. Individuals given this freedom then engage in an adversarial process which is inherently well suited for discovering the truth. Freedom of thought and expression, however, is not seen as good as truth. Rather, it is good as a means of getting at the whole truth.

In testing this freedom for conceptual efficacy, Mill employs what he calls the “four grounds of fallibility”. Firstly, an opinion should not be compelled to silence, for if it is left in silence, it can be perceived to be true. Secondly, it is only by the collision of adverse opinions that the remainder of the truth can be discovered (i.e., through the adversarial process). Thirdly, the received opinion establishes its truthfulness when it is suffered to be vigorously and earnestly contested. Otherwise, it will be held in prejudice by most of those who receive it. Fourthly, the meaning of the doctrine itself will be in danger of being lost or enfeebled, devoid of any real or heartfelt conviction from reason or personal experience, if it is not subjected to challenge. 

Although the adversarial nature of the British legislative process and political life predated Mill, it is easy to see how his thinking reinforced for the modern period its value as a conceptual basis of constitutional, as opposed to absolutist, government. While Mill described Parliament as ‘the Nation’s Committee of Grievances and Congress of Opinions’, his violent antipathy to majoritarian tyranny as antithetical to individual liberty led him to make some prescient observations regarding the functions of a legislature as an instrument of accountability. Mill was an early advocate of the special usefulness of parliamentary committees in that respect. Writing in 1861 he considered “a numerous assembly…as little fitted for the direct business of legislation as for that of administration”
 and thought that laws would be better made by committee.

Mill was also critical of the lack of technical expertise in the presentation and scrutiny of legislation: “It is an evil in the present mode of managing these things, that the explaining and defending of a bill, and of its various provisions, is scarcely ever performed by the person from whose mind they emanated, who probably has no seat in the House. Their defence rests upon some Minister or Member of Parliament who did not frame them, who is dependent on cramming for all his arguments but those which are perfectly obvious, who does not know the full strength of the case, nor the best reasons by which to support it, and is wholly incapable of meeting unforeseen objections.”
 These observations, to which we shall return later, are true today as they were then. Strong parliamentary committees are one way of bringing to bear technical expertise on legislation, and sustained and vigorous scrutiny upon the actions of administration.     

Overview of the Committee System of the House of Commons

The House of Commons Committee System maybe classified into basically three types: Committees of the Whole House, Standing Committees and Select Committees
.

Committees of the Whole House

A Committees of the Whole House consists of the Members of the House of Commons meeting in the Chamber presided over by a chairman who is not the Speaker and where members can speak more than once on the same question. In modern practice, a Committee of the Whole House is used only for the committee stage of public bills. These generally fall into several categories such as bills of major constitutional importance, bills which the government needs to pass with unusual speed, bills which are of a very uncontroversial nature and private members’ bills which are unopposed. Bills maybe divided between a Standing Committee and a Committee of the Whole House. Generally, some clauses of the annual Finance Bill are taken in Committee of the Whole House and the remainder in Standing Committee. Particularly controversial clauses of government bills may also follow the same procedure, for example in 1993 / 94 when the age of consent for homosexuals acts were legislated.

Standing Committees

The term ‘standing committee’ survives from earlier years when such committees were appointed to consider a series of bills on related subjects, as distinct from select committees which were then mostly appointed to consider a single bill or inquire into a particular matter. Nowadays, the membership of the majority of standing committees is ad hoc, whereas the members of most select committees are appointed for a whole Parliament or session. 

The two types of committee are of a fundamentally different character. Select committees are committees of inquiry, which mostly proceed by the taking of evidence and the making of reports on their findings. Procedure in standing committees follows that of Committees of the Whole House: the committees proceed by debate. This difference is reflected in the style of the rooms in which the two types of committees meet. Standing committee rooms are in essence smaller versions of the Chamber, with the same pattern of ‘government’ and ‘opposition’ benches facing each other across the floor, whereas select committees sit around a horseshoe-shaped table with the witnesses before them. 

Select Committees

Select Committees are appointed by the House to perform a variety of tasks on the House’s behalf, including scrutinising the work of Government Departments and advising on the procedures and domestic administration of the House. The findings and recommendations of select committees are submitted to the House as printed reports. The House nominates members of committees. For departmental select committees and domestic committees a member of the Committee of Selection makes the necessary motion, and for other committees the Government usually makes it after consultation with the opposition.
A joint committee consists of a select committee of the House of Commons and a select committee of the House of Lords appointed to meet as one committee under one chairman. Its procedure follows that of House of Lords select committees. 

A select committee chooses its own chairman, although there is usually an informal understanding about the party from which each chairman will be chosen. Members speak seated around a horseshoe shaped table, and refer to each other by name. Most select committees call witnesses, and usually meet in public whilst hearing evidence, but always sit in private when deliberating.

Most select committees are appointed by standing order, either without a time limit or for the lifetime of a Parliament, and the members, once chosen, usually serve for the remainder of the Parliament, unless changes become necessary. In total, the party membership of all the select committees approximately reflects party proportions in the House.

Domestic Select Committees

One group of select committees, generally known as domestic committees, advises the House of Commons Commission (which runs the House of Commons administration) and the Speaker on the provision of services to the House. These committees are Accommodation and Works, Administration, Catering and Information. They operate as consumer groups on behalf of Members, working closely with the relevant Heads of Departments. The financial and administrative implications of their recommendations are examined by the Finance and Services Committee, which prepares the Estimates for the House’s Votes for submission to the Commission. The Committees on Broadcasting, Liaison, Standards and Privileges, Procedure, Selection, Standing Orders and on the Modernisation of the House of Commons are also concerned with the House and its administration. 

There are also the select committees that are concerned with the scrutiny of proposed legislation. In this regard, there are the committees on Deregulation, European Legislation, Statutory Instruments (which is a joint committee with the House of Lords) and the joint committee on Consolidation Bills.

Non-Departmental Select Committees

Other than the departmental select committees, there are three committees considering external matters. The Committee on Public Accounts, established in 1861 to examine ‘the accounts showing the appropriation of the sums granted by Parliament to meet the public expenditure, and…such other accounts laid before Parliament as the Committee may think fit.’ Most of the Committee’s work consists in examining value for money reports made by the Comptroller and Auditor General and the Northern Ireland Comptroller and Auditor General in relation to government expenditure.

The Committee on Public Administration is a select committee to consider the reports of the Parliamentary Commissioner for Administration (the Ombudsman), as well as the reports of some other administrative offices. The Environmental Audit Committee, established in November 1997, considers the extent to which the policies and programmes of government departments and non-departmental public bodies contribute to environmental protection and sustainable development and to audit their performance against the targets they have set.

Departmental Select Committees

Since the middle of the 19th Century, parliamentary reformers have argued for a system of permanent select committees to support Parliament’s efforts to exert control over the executive. From 1966 to 1979 several committees were appointed specialising in certain subjects or departments of state. By the mid-1970s, the departmental committee system comprised an Expenditure Committee (established in 1971, working through six sub-committees: General, Defence and External Affairs, Environment and Home Office, Trade and Industry, Education and Arts, Employment and Social Services), together with Committees on Science and Technology, Race Relations and Immigration, Overseas Development and Nationalised Industries, which remained from earlier attempts to create committees to monitor the work of government.

The current system of departmental select committees arose from the recommendations of a select committee established in 1976 to ‘consider the practice and procedure of the House in relation to public business and to make recommendations for the more effective performance of its functions’. The Committee reported in 1978 that the existing committee system was not sufficiently well structured or effective. The new committee system was introduced in 1979, when select committees were appointed ‘to examine the expenditure, administration and policy’ of specified government departments and associated public bodies. There were originally fourteen, but the number has now increased to sixteen committees, partly as a result of changes in the structure of government and the number of departments to be covered. The departmental select committees operate on the general principle that a select committee should shadow each Department of State.

The Committee of Selection does not nominate members of the Government, Parliamentary Private Secretaries or Opposition Spokespersons to departmental select committees, and Members subsequently appointed to these posts are usually discharged.

The work of the departmental committees varies greatly but their general operation can be described. The committee selects a topic or series of topics for inquiry. It may begin by having private briefings and taking specialist advice. It then embarks on a process of information gathering, taking oral and written evidence. Normally, government ministers and officials will give evidence at some stage. The oral and written evidence is published (sometimes omitting material on the grounds on confidentiality). In addition, most inquiries lead to the committee making a report to the House and most committees agree several reports each session. These will make recommendations, most of which will be addressed to the Government. The Government is expected to publish a reply to the report within two months. Many reports, if not formally the subject of motions for debate in the House, are referred to by a ‘tag’ on the Order Paper as being relevant to debates. Most select committee reports are debated on the floor of the House.             

Select committees have the power to send for persons, papers and records. However, with the exception of the Committee on Standards and Privileges with regard to Members of the Commons, a committee cannot order the attendance of Members of either House of Parliament; but Members may attend voluntarily. While a committee cannot, therefore, insist on Ministers attending one of its hearings, Ministers will normally accept an invitation to give evidence. Similarly the committees can only request that government departments to send papers and records. The Government has frequently reaffirmed that ministers and civil servants will attend committees when requested and provide committees with the information necessary for their inquiries.

Some select committees may also meet away from Westminster, appoint sub-committees, exchange papers and / or meet concurrently, and appoint specialist advisers ‘either to supply information which is not readily available or to elucidate matters of complexity within the committee’s order of reference.’

Committees are supported by staff of the Department of the Clerk of the House. The committee clerk leads the staff of each select committee. The number of other staff varies. The average departmental select committee has three of four other staff. Typically, it is another clerk in a training grade and / or a specialist assistant on a short-term contract of up to four years, a committee assistant and a secretary. Under the committee’s direction the committee staff make all administrative arrangements for meetings and visits, prepare briefing material for the committee and draft the committee’s reports and other papers, with the assistance, where appropriate, of specialist advisors. 

Some Pros and Cons of the Committee System of the House of Commons

The committee system as outlined above has been the subject of much academic and political criticism in Britain
. John Garrett, a former opposition front bench spokesman offers a persuasive critique from a managerial perspective in his book Westminster: Does Parliament Work?
“When a Bill gets into Standing Committee it is supposed to be scrutinised clause by clause and amended and improved in the light of discussion. This intention is rarely achieved for a number of reasons…First, the aim of the government side in Standing Committee is to get the bill through that stage as quickly as possible and unaltered by the opposition. Second, Bills are often drafted in a hurry and badly. Thirdly, all but a few specialists serving on a Standing Committee on a technical bill have some difficulty in understanding its details and it is not necessarily the case that any available specialists would be put on. 

The result is that the legislative dice are heavily loaded in favour of the government and usually the only people who have mastery of the contents of the bill are the civil servants who produced it. The many hours spent on a committee stage are usually frustrating and unproductive for most of the participants.”

Another area of continuing controversy in the British experience is the expanding use of delegated legislation by the government. As early as 1932, Aneurin Bevan MP, giving evidence to the Donoughmore Committee on Delegated Legislation stated that “There is now a general agreement about the necessity for delegated legislation; the real problem is how this legislation can be reconciled with the processes of democratic consultation, scrutiny and control.”
 There are now even more pieces of enabling legislation delegating very extensive powers to ministers. “Some have depicted this state of affairs as an abdication by Parliament from its principal constitutional role in favour of the executive. Acts of Parliament, sponsored by government departments and passed into law with the acquiescence of a docile parliamentary majority, give the executive sweeping legislative powers; and safeguards against the abuse of these powers are inadequate.”

Select Committees of the House of Commons have been appointed to examine and report on various matters for well over four hundred years. However, it was only during the 19th Century that they began to investigate important social issues and government action. Some venerable committees like the Public Accounts Committee have provided the model for similar committees in many other Parliaments including our own. According to Garrett,

“The basic structure and terms of reference of the Select Committees are sound enough and they have provided a valuable service to parliamentary democracy. They have produced an enormous amount of information for Parliament and the public. They have enabled some MPs to build up formidable specialisms and have led to better informed debates in the House. They are the main forum in which government policy can be examined in depth and they have provided pressure groups and experts with the opportunities to challenge it. They have obliged ministers and civil servants to explain the origins and results of policy in public. Their dialogue with government has made an important contribution to public understanding and awareness of national policy. On the whole, they have avoided two traps into which it was predicted they would quickly fall: the government majority on each of them has not led to their being too deferential and producing uncritical reports, and they have not established too cosy a relationship with the departments they shadow. Most of their reports are honestly and robustly critical of government…none of them has become a tame advocate of their departments.”

Control over public finances has been the cardinal basis on which legislatures have held executives to account. In Britain, the arrangement for presenting and approving the government’s annual estimates of the money that it will need to appropriate for the year is called the Supply Procedure. To quote a Select Committee report on procedure, “From the earliest days of Parliament and the demands of the Plantagenet kings for money for their wars, the granting of supply has been the basis of power of the House of Commons over the executive. The power to withhold these grants of Supply enabled the Commons to ensure that their bills seeking remedies for their grievances were passed.”

Constitutional practice in Britain dictates that it is for the Crown (i.e., the Government) to demand money, the House of Commons to grant it and the House of Lords to assent to the grant. There is also a convention that the House of Commons may reject or reduce an estimate or a tax proposal, but it may not propose an increase in taxation or spending nor transfer spending from one head to another.

In actual practice, however, according to Garrett, “…parliamentary ‘control’ of the purse appears to mean authorising spending in general without any discussion and occasionally closely scrutinising a particular item of expenditure without any coherent analytical framework.”
 This may be due to the traditional emphasis on debates in the Chamber, which is an inappropriate forum, or due to the impenetrability of the estimates and public spending forecasts.

It has long been suggested that for a reformed and effective structure of financial reporting to Parliament, only two sets of documents were required. That is, an UK Budget covering expenditure and its financing, and reports on spending from each government department to be published soon after the budget.
 Budgetary reform with a unified budget system introduced in 1993 and continued till 1998, allowed spending proposals to be considered alongside taxation. However the pre-1993 budgetary system was revived in 1998, for promoting informed discussion between the Chancellor’s Budget Statement and the Budget. Better financial reporting enables parliamentary committees to perform their function better.

Some Aspects of Sri Lanka’s Parliamentary Committee System

Control of Public Finance

The most significant power conferred on the Sri Lankan Parliament under the present constitutional regime is its complete control over public finance (vide Article 148). Dr. Joseph A. L. Cooray has delineated the two main constitutional principles that underpin the provisions of Article 148 in the following terms. Firstly, the raising or spending of public money requires the authority of Parliament. Secondly, Parliament will not consider any proposal affecting public finance, unless it is made by a Minister under authority of the Cabinet of Ministers.

However, research undertaken by the Centre for Policy Alternatives (CPA) has exposed serious concerns with regard to the institutional capacity of Parliament and its committees in exercising this power meaningfully. These concerns are compounded when viewed in the light of the current constitutional dispensation where an over-mighty executive has other ways of subverting Parliament. 

At present, the scrutiny role of Parliament is not as effective as it could be and consequently public interest may be suffering. A report of the PAC (Public Accounts Committee, 5th Report, 1998) notes with concern that most of the problems related to excesses “could have been avoided if the officials charged with the responsibilities had followed the procedures laid down in the Financial Regulations and other circular instructions”. The public accounts are almost always published far too late to be useful. Performance reports are not prepared by ministries for their departments and lapses in control not always taken seriously.

A related issue is the need to clearly define the terms of accountability between the three levels of government – centre, province and local.

There is a need to strengthen parliamentary control over public finances as perhaps the most significant area of governance and accountability that requires institutional capacity building. Presently, parliamentary oversight committees face difficulties in organising and conducting regular meetings. Members are not sufficiently motivated to attend hearings and put their views on record.

Contrary to best practice, the hearings of the parliamentary oversight committees such as the Committee on Public Accounts (COPA) and the Committee on Public Enterprises (COPE) are held in camera, and are not open to media or public. The government is not required to respond to the recommendations of these committees within any stipulated period of time. This leaves the accountability loop open.

Further, the committees are also constrained by the lack of research capacity in terms of analytical ability as well as corporate memory to analyse the performance and results of public institutions. Democracy suffers in such an environment. The effectiveness of one of the most important legislative control procedures in the constitution is in question.

Therefore, if Parliament is to effectively fulfil its constitutional obligation of maintaining full control over public finances, it is imperative that the significance of the COPA and the COPE be emphasised, their scrutiny of public finance made more transparent and their capacity to provide sustainable benefits to the public enhanced. The COPE has regularly reported on the activities of line ministries and non departmental public bodies in terms of deficiencies in probity and performance. There is widespread “…Under utilisation of physical capacity, redundancy in physical assets and poor productivity of personnel…and they…Have little credibility in society…”
 However, COPE is as toothless as the Parliamentary Accounts Committee and there has not been “…Any serious consideration given to the proposals / recommendations made by the committee (COPE).”

As per Article 149 and 150 of the Constitution, funds of the Republic, not allocated by law for any specific purpose, are pooled into one consolidated Fund, and are allocated for various activities by the Annual Appropriation Act of Parliament. Funds that do not fall under the Consolidated Fund category are collected separately and used for a specific purpose as approved by Parliament. The budgetary process in Sri Lanka is transparent only to the extent that it is debated on and approved by the legislature annually before the executive can execute it. However, as the British experience demonstrates, this in itself might not be a sufficient guarantee against abuse. 

The fiscal year of the Government coincides with the calendar year. The budget process starts around March with the ‘Budget Call’ from the Treasury. Prior to the Budget Call, however, ministries are expected to formulate national programs and projects in consultation with the Departments of National Planning and External Resources (for donor funded projects). Following the Budget Call, ministries and departments submit their estimates for capital and recurrent expenditure, within the overall allocation limits given by the Treasury, and estimates for revenue to be collected based on the existing rates of taxation, customs, duties and levies. Expenditure estimates can be classified into: (i) expenditures on supply services, which have to be approved by Parliament; and (ii) expenditures on special law services, which are included for accounting purposes only and have already been approved by Parliament under earlier laws. The Departments of National Budget and Fiscal Policy and Economic Affairs then prepare the Budget for the fiscal year.

The hierarchical structure for gathering cost information is: (i) heads – units of budget appropriation to indicate the line of authority and accountability; (ii) programmes – further functional breakdown of Government expenditure; (iii) projects – sub-division of a programmes representing an activity or a group of homogenous activities; and (iv) objects – economic cost components of a project. 

It appears that further and more cost information can be made available to Parliament. As Cooray points out, “…functional budgeting would greatly facilitate the measurement of work performance and hence of efficiency as well as of economy. It would in a development economy, such as ours…facilitate the work of the PAC and hence of Parliament itself in the appraisal of public projects and the control of public expenditure.”

The Cabinet examines and approves the National Budget. Following this, the Minister of Finance presents it to Parliament around November. Once approved by Parliament, the National Budget is then enacted as the annual Appropriation Act.

During the execution year of the budget, if the allocation made for a particular type of expenditure is found to be insufficient, the Appropriation Act permits limited transfers between certain categories of expenditure. If, however, such transfers are not possible, or are insufficient and additional funds are required, the Ministry would be required to submit a “Supplementary Estimate” for approval by Parliament. Request and approval procedures for “Supplementary Estimates” are very time consuming and funds are only released after long delays.

Parliament, as the custodian of public finances, is required by the Constitution to monitor public expenditure and ensure financial accountability of public spending units. It carries out this function through a hierarchical institutional reporting structure and quality control mechanisms.

The institutional arrangements in place require that the heads of department monitor expenditure under each budget head, and the Secretary to the Ministry monitors expenditure under the group of budget heads that are under the purview of the ministry. For the purpose of financial accountability, the heads of departments and the Secretaries to the Ministries are called Accounting Officers (AO) and Chief Accounting Officers (CAO), respectively. This reporting function is coordinated at the national level and reported to Parliament by the Department of State Accounts (DSA).

The AOs and CAOs submit monthly and annual expenditure and/or revenue accounts to the DSA as per the format and content laid down in the Financial Regulations. DSA consolidates these statements into quarterly statements which are published in the gazette; and Annual Accounts audited by the Auditor General are also meant to be published in the gazette. However, for some years now the audited Annual Accounts have been available for inspection but have not been published in the gazette. In 1995, under the Financial Management Training Project of the Asian Development Bank, the Computerised Integrated Government Accounting System (CIGAS) was introduced. This has significantly reduced the turnaround time for the submission of monthly accounts by the ministries and departments as well as the consolidation and publication of quarterly accounts by the DSA. 

Other control mechanisms are: (i) the constitutional requirement for the Auditor General to carry out audits; and (ii) the standing orders from Parliament to the Committee on Public Accounts (COPA) to review the accounts of ministries and departments. 

COPA reviews the audit reports of ministries and departments, particularly excesses in programmes, and reports its findings with recommendations to Parliament. The Ministry of Finance and Planning (MOFP) monitors this activity through the Department of Public Finance. COPA reviews of audit reports despite being a good mechanism, are not very useful because of the long delays in submitting and reviewing the audit reports, the infrequent meetings, narrow focus on excess expenditure, and the lack of follow up actions by the relevant ministries and the MOFP. 
Another area in which Parliament’s role needs to be strengthened is in relation to public corporations. Public corporations are statutory bodies which take various forms, such as, Corporations, Boards, Trusts, Bureaus, and Authorities, which are established by Parliament under any written law other than the Companies Act with funds or capital wholly or partly provided by the Government by way of grant, loan, or otherwise. Financial operations of these institutions are governed by the Finance section of the relevant Act and by the Finance Act No. 38 of 1971. As they are given considerable autonomy, they are allowed to adopt accounting practices of the industry in which they compete, with the approval of the relevant Minister and the Minister of Finance. Thus, they are expected to have their own financial rules, failing which, they are expected to follow the FRs. Annual budgets of the Public Corporations are approved by the relevant Minister and the Minister of Finance, to whom they are also required to submit their annual financial statements. Despite the autonomy given, most Public Corporations do not follow the accounting practices of the private sector. Having generally adopted the FRs it is important that Public Corporations, particularly those that are commercial operations or revenue earning in nature which may be privatised adopt the Sri Lanka Accounting Standards (SLAS) as soon as possible. 

The annual accounts of the Public Corporations, often audited by the Auditor General (AG) and sometimes by private auditors under the supervision of the AG, are required to be submitted to Parliament within ten months after the end of each financial year. This requirement is seldom complied with on time and is a topic of much debate in Parliament. The Committee on Public Enterprises (COPE) reviews the audit reports of Public Corporations and reports its findings to the Parliament, playing a similar role to COPA. Under the present COPE arrangements committee meetings are chaired by a member of the opposition party as happens elsewhere in the Commonwealth. COPE reviews are similar to COPA reviews, and suffer from long delays, narrow focus, and limited follow-up by MOFP and the management of the Public Corporations. 

There is no monitoring mechanism for the statutory bodies to review the performance of Government owned companies incorporated under the Companies Act. Some Public Corporations have floated companies as subsidiaries of their own. As companies do not come under the purview of COPE reviews, there is a significant gap in monitoring the financial performance of these companies which have used Consolidated Funds for their start up capital. For example, Air Lanka, the national airline for Sri Lanka, is a Government owned company with little monitoring and oversight by the Government. Numerous financial and accounting problems of Air Lanka were brought to light when it was prepared for privatisation.

The efficacy of the two Parliamentary committees, COPA and COPE, which oversee the public accounts needs to be re-examined and their importance re-emphasised and given greater prominence. It would be desirable, as a matter of convention, if the committees were chaired by a member of the opposition party and met regularly. Their proceedings should be made public and consideration could be given to televising them as is done elsewhere. The absence of a mechanism to monitor the financial activities and results of Government owned companies incorporated under the Companies Act should be rectified. Such companies do not fall under the purview of either COPA or COPE and thus escape the public accountability cycle.

The Auditor General of Sri Lanka has been accorded considerable functional independence by the Constitution. It would be desirable to strengthen the efficacy of public sector auditing by giving further considerations to three key issues: (i) the need for the budget of the Auditor General to be approved by Parliament, not by MOFP, so that he has sufficient resources to recruit, train and retain suitably qualified professionals, to enable him to maintain his independence and to ensure that the quality and the scope of his work are not restricted; (ii) the need for the Auditor General to have administrative control over his office and staff and not be subject to directions from the President’s office, to ensure that his independence and the scope of his work are not restricted; and (iii) the need for COPA and COPE, with the assistance of external consultants if necessary, to jointly review the effectiveness of the audits carried out by the Auditor General, and report thereon to Parliament. 

Scrutiny of Legislation and Monitoring of Administration

The capacity and diligence of our Parliament in the scrutiny of legislation also falls short of required standards. While examples of this are numerous, perhaps the starkest illustration of this criticism is provided by the recent enactment of the 17th Amendment to the Constitution. This constitutional amendment was mooted as a key piece of governance reform in de-politicising crucial areas of state service provision. However it is an extremely poorly drafted piece of legislation which should have been subjected to vigorous refinement by Parliament. The numbering of its sections and sub-sections are chaotic and leads to considerable confusion. Even more seriously, it impinges upon certain constitutional principles such as devolution without any serious debate or consideration of its consequences. It also contains certain provisions which are inconsistent with the Constitution and especially with the 13th Amendment. 

For example, Article 155A (1) establishes National Police Commission in the following terms:

“There shall be a National Police Commission (in this Chapter referred to as the “Commission”) consisting of seven members appointed by the President on the recommendation of the Constitutional Council. The Constitutional Council may, in making its recommendation, consult the Public Service Commission. The President shall on the recommendation of the Constitutional Council appoint one member as the Chairman”

Under Article 155G (4) the Commission is empowered to: “…exercise all such powers and perform all such functions and duties as are vested in it under Appendix 1 of List I contained in the 9th Schedule of the Constitution.” 
The relevant Appendix enumerates the various provisions regarding police, and law and order, a subject that is devolved upon the provinces in terms of the 13th Amendment, but it also creates a National Police Commission, along a different scheme, to what is proposed in the 17th Amendment. The 13th Amendment National Police Commission was never implemented, but section 3 of the Appendix states that it shall be: “…composed of three members, namely – 

(a) the IGP

(b) a person nominated by the Public Service Commission in consultation with the President;

(c) a nominee of the Chief Justice.”
Therefore it is clear that the 13th Amendment did not envisage a 17th Amendment type body to discharge the functions of a National Police Commission. Incongruously, Article 155G (1) (b) introduced by the 17th Amendment states that:

“The Commission shall not in the exercise of its powers under this Article, derogate from the powers and functions assigned to the Provincial Police Service Commissions as and when such Commissions are established under Chapter XVIIA of the Constitution”. 
There cannot be a derogation made by a body that is not even envisaged under Chapter XVIIA, i.e. the 13th Amendment. 

There is no doubt that a subsequent constitutional amendment may, if done validly, change the composition and structure of previously created institutions. However, the 13th Amendment lays down a special procedure for its amendment. Article 154G (2) states:

“No Bill for the amendment or repeal of the provisions of this chapter or the Ninth Schedule shall become law unless such Bill has been referred by the President, after its publication in the Gazette and before it is placed on the Order Paper of Parliament, to every Provincial Council for the expression of its views thereon, within such period as may be specified in the reference, and –

(a) where every such Council agrees to the amendment or repeal, such Bill is passed by a majority of the Members of Parliament present and voting, or

(b) where one or more Councils do not agree to the passing of the Bill, such Bill is passed by the special majority required by Article 82:

Article 154G (3) states:

“No Bill for the amendment or repeal of the provisions of this chapter or the Ninth Schedule shall become law unless such Bill has been referred by the President, after its publication in the Gazette and before it is placed on the Order Paper of Parliament, to every Provincial Council for the expression of its views thereon, within such period as may be specified in the reference, and –
(a) where every such Council agrees to the passing of the Bill, such Bill is passed by a majority of the Members of Parliament present and voting, or

(b) where one or more Councils do not agree to the passing of the Bill, such Bill is passed by the special majority required by Article 82:

Provided that where on such reference, some but not all of the Provincial Councils agree to the passing of a Bill, such Bill shall become law applicable to only the Provinces for which the Provincial Councils agreeing to the Bill have been established, upon such Bill being passed by a majority of the Members of Parliament present and voting.”

Clearly, when Parliament passed the 17th Amendment last year with its Article 155G (4) impinging on the 13th Amendment, this special procedure was not followed. It is not within the scope of this discussion to suggest legal arguments either way on this question, but to highlight the sheer atmosphere of ignorance in which the legislative process operates. The apprehension is heightened when the particular enactment is a constitutional amendment as high profile as the 17th Amendment.

Attention was drawn earlier to the concerns in the British experience relating to delegated legislation. In Sri Lanka these concerns appear in more ominous proportions. There is no tradition of the executive submitting statutory instruments for parliamentary scrutiny and ratification. For example, the proscription of the LTTE by regulation under Section 27 of the Prevention of Terrorism Act has never been reviewed by Parliament. Similarly, Parliament seems never to review emergency regulation making, which is executive law. The chilling effect of this in our constitutional landscape needs no reiteration. 

Conclusion

What then are the attributes of an effective and efficient parliamentary committee system we can glean from the preceding discussion? Modern constitutionalism demands that the legislature performs the chief institutional role of deliberative democracy. In order to do this, parliamentary committees must have the capacity to intelligently and critically examine the actions of the executive whether they are legislative or administrative.  Their norms of reference then cannot be those based on party loyalty, but those based on constitutional principles and broader plural democratic values.  It is only then that the aspirations of the People as constitutionally entrenched may be realised.

The role of committees with specific reference to supervision over the public purse was highlighted as pivotal before. In this regard, some weaknesses in the current dispensation were identified, including auditing systems, dysfunctional committees and weak financial reporting. On the other hand, there seems to some minimum guarantees of impartiality such as the opposition chairmanship of key financial watch-dog committees. 

Strengthening systems also involves the provisions of better services to MPs in order to perform their functions better. This means better resources libraries, research and other support staff and conducive work environments. It is better to conceive of politics as a profession than as a form of social service. Notions of the old fashioned laird who enters politics as a service to his community in the evening of his life are not only quaint, they are wholly unrealistic. The modern politician irrespective of whether she holds government office, must posses a varied range of skills and knowledge and be dynamic and motivated in order to execute what is demanded of her. A modern democracy and its complex institutions would be meaningless otherwise. 
Recommendations

The preceding discussion demonstrates some serious deficiencies in relation to the existing committee system in Sri Lanka’s Parliament that precludes it from effectively performing its constitutional functions. In addition, as Priyanee Wijesekera, the Deputy Secretary General of Parliament has pertinently observed, Parliament has sometimes resorted to irregular procedures in the appointment of various committees in direct contravention of its Standing Orders, whereby the numbers of composition fixed by the latter have not been followed
.

Some commentators have mooted the Executive Committee system, the defining feature of the Donoughmore Constitution of 1931 which predated the evolution of political parties, as a possible model to be revisited in the quest for better and participatory governance and as a panacea for the polemical nature of our political culture. However, the danger of that system lies not only in the violence it does to the normative underpinnings of adversarial liberal democracy. In the context of the clientalist social matrix upon which our political institutions are built, the system potentially creates an opposition lured by executive patronage into docile irrelevance, and the benefit of seemingly consensual government would only belie the de-legitimation of a political opposition. Needless to say, this would seriously enfeeble the institutional channels for the expression of democratic opposition, particularly since the experience of this country attests to the dire consequences of weak institutions. The better approach is to resuscitate the role and relevance of Parliament in such a way as to make it a genuine forum of redressing grievances and as a legitimate institution of deliberative democracy. However, as further discussion on these lines is outside the scope of this paper, it will suffice to offer some readily available practical solutions that may be effected by the relatively simple expedient of amending the Standing Orders. Other suggestions that relate to building legislative support services for parliamentary committees will be considered separately.  

Committee on Public Accounts

The practice of other Parliaments that a member of the opposition chairs the Public Accounts Committee needs to be adopted. Furthermore, a prudent mix of experience as well as of available talent and expertise needs to inform the Committee of Selection in appointing motivated Members to the Public Accounts Committee.  

As with Oversight Committees for Ministries, the hearings of the Public Accounts Committee must be made accessible to the media and the public, although their deliberations maybe held in camera. Government must be obliged to respond to the reported value for money findings of the Committee within a reasonable timeframe.

This is a tried and tested mechanism of public financial accountability, but in Sri Lanka, it is plagued with capacity problems. As stated earlier, there are institutionalised delays in the submission and review of audit reports, infrequent meetings, narrow focus on excess expenditure, and the lack of bureaucratic follow up action. While the existing powers of the committee are considerable, the assumptions with respect to auditing and reporting methods as well as the accounting function underlying the Standing Orders in force need to be reviewed. A holistic reform effort is needed in this area, since the success of the parliamentary mechanism – only one instrument in the larger machinery of financial accountability – relies on other institutions such as the Auditor General’s Department. 

Consultative Committees or Oversight Committees?

These are a type of committees that could be most usefully reconstituted for strengthening the role of Parliament as watchdog over administration. As they stand now, Consultative Committees are hampered by several constraints that are not found in the schemes for similar committees in modern Parliaments. The nomenclature of a reconstituted system of Consultative Committees should be changed to ‘Oversight Committees’, which better reflects the nature of the task they are expected to perform, and should be grounded on the general principle that an Oversight Committee shadows the operation of each Ministry. 

However the allocation of subject for oversight by parliamentary committees need not be on the basis of each line Ministry. The subjects can be rationalised around overlapping sectoral areas as well as some important trans-sectoral areas. The following is one way of organising the establishment of Oversight Committees and special purpose committees such the PAC and COPE
:

1. Fiscal and monetary policy; Investment promotion and industrial development; Internal trade

2. Budget formulation and management; Revenue mobilisation and disbursement; public accounts

3. Agricultural policy; State lands; Fisheries; Animal husbandry

4. Power and energy; highways, road transport and railways, Aviation; Shipping and Ports

5. Administration of Justice and law and order; Legal and Constitutional Affairs; Prisons; Immigration and Emigration; Registration of Persons; Control of Narcotics and Drugs

6. Health; Social security and Welfare; Housing; Rehabilitation, Resettlement and Reconstruction (relevance of this area to be reviewed in five years)

7. Foreign relations; National security and defence

8. Education; Human resource development; Science and Technology

9. Employment and labour relations

10. Telecommunications; Media; Postal services

 In addition trans-sectoral Oversight Committees are important in the following areas:

1. Devolution

2. Economic and Administrative Reforms

3. Human Rights, Equal Opportunities and Gender Equity

4. Environmental Protection

The advantage of trans-sectoral committees is that they will be able to exclusively concentrate on the broader issues concerning their mandate from within the legislative process. Such a committee on devolution, for instance, will be able to help Parliament avoid the transgression of constitutional principles as was discussed before in relation to the 17th Amendment to the Constitution. In addition, a convention needs to be established whereby a Member of Parliament from the North and Eastern Provinces chairs the Committee of Devolution.

Non-cabinet Ministries

An ambiguity at first glance with regard to the system of Consultative Committees now obtaining, relates to the conflict between Article 45 (1) of the Constitution which provides for the appointment of Ministers of non-Cabinet rank who are nonetheless responsible to Parliament, and Standing Orders that only provide for the establishment of Consultative Committees corresponding to the number of Cabinet Ministries. This is an anomaly that needs immediate rectification so as to bring such non-Cabinet Ministries within the regime of parliamentary scrutiny. Wijesekera suggests that the Committee of Selection could overcome the problem by exercising a degree of flexibility in the application of the Standing Order, having regard to the constitutional requirement of ministerial responsibility
. However it would appear that the better approach is to bring the anomalous Standing Orders in line with the provisions and requirements of the supreme law.    

Chairperson

Under the present Standing Orders, Consultative Committees are chaired by the respective Cabinet Minister, or in his absence, and in the case of Ministries held by the President, by the Deputy Minister. While Consultative Committees must meet at least once a month, the date and time of such meeting is to be named by the Minister. The rationale for this as Wijesekera points out is “…the responsibility he bears in respect of such Ministry, and the familiarity he has acquired with the functioning of the institutions under him.”
 Sensible as this may seem, the contrary proposition is also true that a parliamentary committee designed to oversee the administration of a particular branch of the executive will be fatally inhibited by the presence of its political head as chairman of the committee. A new system of Oversight Committees must therefore avoid the selection of Ministers or Deputy Ministers as chairmen or even as members. Given the present constitutional framework which promotes the notion of a party democracy, it is inconceivable that even a government party backbencher would play the independent role expected of an Oversight Committee chairperson. As such the emergent convention in such special purpose committees as the Committee on Public Enterprises that an opposition Member is appointed to the chair, may be fruitfully replicated here.   

Matters referred to Oversight Committees

The current Standing Orders restrict the potential scope of the Consultative Committees as monitors of administration by specifically listing the matters that may be referred to them. Thus the committees are constrained to consider only those matters that may be properly directed to them such as proposed legislation, estimates, motions, annual reports etc, that come within the purview of the particular Ministry. On the other hand, if the mandate given to a new system of Oversight Committees is founded on the broad democratic values of transparency and accountability, then a more general systemic principle may be developed that requires the examination of the expenditure, administration and, crucially, the policies of Ministries, government departments and associated public entities. Such an organising principle would enable deeper scrutiny of administration as well as the exploration of public policy alternatives by Oversight Committees. It would also facilitate the acquisition of specialised knowledge by Members of Parliament, and the enrichment of debates on the floor of the House.   

As noted in the preceding discussion, a significant subject which requires a specially dedicated Oversight Committee is on statutory instruments. Subordinate legislation must be mandatorily laid before the committee for report to Parliament. Submission of the executive to such a committee ensures intra vires administrative action in terms of the authority conferred by Parliament as well the Constitution. Wijesekera also gives a sound policy consideration for the establishment of a committee on delegated rule-making: “Detailed scrutiny of subordinate legislation would also help reduce the number of writ applications brought before courts.”
 The same committee may also oversee Consolidation Bills.  

Powers of Oversight Committees

A new ethos must be set for the new regime of accountability, which would entail that Members sit in committee in their personal capacity (i.e., not as party ambassadors) and act impartially and independently. A new culture founded upon democratic values and traditions must be established from the outset wherein Members appreciate the constitutional role they are expected to play on behalf of the people.

The present Consultative Committees have the power to summon witnesses, call for documents and records, to move from place to place, and to initiate any Bill or motion through its Chairperson. The Standing Orders also require senior civil servants of the relevant Ministries to be present at the monthly meetings of the committees. These powers and requirements need to be continued, albeit meetings of Oversight Committees may be more than once monthly and bureaucrats would be expected to do more than merely be present.

It is imperative that a new system of Oversight Committee ossifies, at least by convention, the practice of Ministers to never reject an invitation by a committee to give oral or written evidence. Oversight Committees should also be empowered to select the issues for inquiry. They must also be able to obtain specialist advice from sources that include civil society and the professions in addition to governmental sources. A possibility worth exploring, and which would substantially enhance the quality of deliberations, is the co-option of about three members of civil society who are acknowledged leaders in their fields of expertise to be appointed by the Oversight Committees to act as consultants. They should be able to participate in the committees’ deliberations, but would, of course, have no voting rights.    

The Oversight Committees must present regular reports to Parliament on their activities and findings with adequate regard to confidential information. The reports may also contain recommendations addressed to the government, and to which the latter should be required to publish responses within a reasonably set period of time. While Oversight Committee reports should be debated on the floor of the House as the subject of a substantive motion, the practice of the House of Commons that at least reports are ‘tagged’ for reference in relevant debates may be usefully replicated here. 

Legislative Standing Committees

One argument with regard to the use of these committees is that they ought to be used more often. While Government Bills are almost always taken up in a Committee of the Whole House for reasons of expeditiousness, a clause by clause debate in the confrontational atmosphere of the floor of the House might not be the best forum for a considered deliberation on a particular measure, a fortiori due the absence of a second chamber. Therefore a way of qualitatively enhancing legislation within the existing framework may be to refer a greater proportion of bills to the Standing Committees on legislation. 

Alternatively, the British practice of treating the Standing Committees as ad hoc bodies could be adopted, wherein the burden of scrutiny is placed upon the Departmental Select Committees (i.e., the equivalent of the proposed Oversight Committees) and such other committees as the Public Accounts Committee. 

Legislative Support Services

Of fundamental importance in the capacity building of parliamentary committees is the provision of well-resourced support services. Good legislative support services are a characteristic of all modern democracies as both legislators and the people whom they represent become progressively more educated and better informed.

There are several ways of organising such services. The committees of the United States Senate are empowered to hire their own support staff. Members of the British House of Commons employ their own researchers, while committees of the Commons are served by an administrative staff supplied by the Department of the Clerk of the House. The House of Commons Commission and the Speaker run the administration of the House, with oversight from Domestic Select Committees. However a model worth closely studying as being, within budgetary constraints, not only particularly suited for our conditions, but also for its frank and unequivocal acceptance of the importance of support services for the meaningful functioning of parliamentary democracy, is the organisation of the National Diet Library of Japan.

The National Diet Library primarily serves the Diet and its Members in the performance of their legislative functions and duties. At the same time, it has a mission to provide library services to the executive and judicial branches of the national government and for the general public. Thus the National Diet Library is a large comprehensive library, with the combined function of providing research services to the Diet.

The National Diet Library was founded in 1948 following the promulgation of a post-world war democratic Japanese Constitution in 1946. The law setting up the parliamentary library explicitly declared the ideal of its establishment as follows: “The National Diet Library is hereby established as a result of the firm conviction that ‘truth makes us free’ and with the object of contributing to international peace and the democratisation of Japan as promised in our Constitution.” The library is independent of the Secretariats of both Houses of the Diet, but is under the macro control of the Speaker of the House of Representatives and President of the House of Councillors, and micro supervision of the Standing Committees on Rules and Administration of both Houses.

A significant aspect of the activities of the National Diet Library is the work done by its Research and Legislative Research Bureau. The tasks of the Bureau are to advice and assist the Diet in the analysis and evaluation of any subject matter pending before the Diet, gather and analyse data likely to help in deliberations and make them available to the Diet, provide bill drafting services upon request by a member or a committee, and to make the information the Bureau gathers available to the executive and judicial branches of the government and to the general public. 

The Bureau also initiates background studies on demand as well as anticipatory research, in which the Bureau is obliged to maintain objectivity, complete impartiality and where necessary, confidentiality. The results of the Bureau’s research activities are published in its several regular and ad hoc publications. While most information requests are from Diet members, the Bureau also receives requests from political party headquarters, the parliamentary secretariats, government offices, the private sector and from the public. Most of the responses to the requests are in the form of annotated material from the Library’s extensive databases (which are also online), but may also be oral briefings, special reports or assistance with bill drafting.   

This sort of centralised organisation of service provision is ideally suited for a national Parliament both in terms of efficiency and cost effectiveness. Our Parliament already posses a good library that is under-utilised by its membership and committees. The structures and personnel for more service-oriented resources for committees will however need to be set up and ways found to finance them. 

Complementing such a structure for support service provision for parliamentary committees and individual members is the administrative and secretarial services provided under existing Standing Orders by the Secretary General of Parliament to committees. However, the administrative staff needs to be supplemented by qualified research personnel working permanently with the Oversight Committee or the special purpose committees like the Committee on Public Accounts and Committee on Public Enterprises. Overtime, the permanent research staff would become the repository of formidable specialisms and knowledge in the areas of public policy and administration dealt with by the respective committees. Committee researchers could have access to the central structures of research and support services provided by bodies like the Library and Bureau in the Japanese context, for advanced research and comprehensive databases.    

- ENDS -
ANNEXURE I

Summary of Recommendations re. Parliamentary Committee Systems

The Committee on Public Accounts

· The practice of other Parliaments that a member of the opposition chairs the Public Accounts Committee needs to be adopted by convention.

· Hearings of the Public Accounts Committee must be made accessible to the media and the public, although their deliberations maybe held in camera. A new rule under Standing Order 125 may be added to this effect.

· The government must be obliged to respond to the reported value for money findings of the Committee within a reasonable timeframe. A rule to this effect may be added as an extension to Standing Order 125 (3).

· The PAC must be issued with an instruction to agree at least one report during a session, to be laid before Parliament by way of a substantive motion by its Chairman. Standing Order 125 (3) should be amended accordingly.

· The assumptions with respect to auditing and reporting methods as well as the accounting function (i.e., the narrow focus on excess) underlying Standing Order 132 (1) to (4) need to be reviewed, and Standing Orders 132 and 132A amended accordingly including consequential changes to Standing Order 125. 

· The procedure laid down in Standing Order 132 (5) in respect of disallowed excesses and Standing Order 132A (4) in respect of losses in any Advanced Account Activity is sound.

Oversight Committees

· The system of Consultative Committees should be reconstituted as ‘Oversight Committees’, and be grounded on the general principle that an Oversight Committee shadows the operation of each Ministry. The framework under Standing Orders 104 to 115A would thus require extensive alteration.

· The present anomaly between Article 45 (1) of the Constitution (providing for the appointment of non-Cabinet rank Ministers) and Standing Order 104 (which only envisages a Consultative Committee for every Cabinet Ministry) should be resolved in favour of the Constitution.

· A new system of Oversight Committees must avoid the selection of Ministers or Deputy Ministers as chairmen or even as members (cf. Standing Order 105). The emergent convention in such special purpose committees as the Committee on Public Enterprises that an opposition Member is appointed to the chair may be replicated here.
· The allocation of subject for oversight by parliamentary committees need not be on the basis of each line Ministry. (cf. Standing Order 104)

· The subjects can be rationalised around overlapping sectoral areas as well as some important trans-sectoral areas. The following is one way of organising the establishment of Oversight Committees and special purpose committees such as the PAC and COPE:

1. Fiscal and monetary policy; Investment promotion and industrial development; Internal trade

2. Budget formulation and management; Revenue mobilisation and disbursement; public accounts

3. Agricultural policy; State lands; Fisheries; Animal husbandry

4. Power and energy; Highways, road transport and railways; Aviation; Shipping and Ports

5. Administration of justice and law and order; Legal and Constitutional Affairs; Prisons; Immigration and Emigration; Registration of Persons; Control of Narcotics and Drugs

6. Health; Social security and Welfare; Housing; Rehabilitation, Resettlement and Reconstruction (relevance of this area to be reviewed in five years)

7. Foreign relations; National security and defence

8. Education; Human resource development; Science and Technology

9. Employment and labour relations

10. Telecommunications; Media; Postal services

· The special purpose committees will continue to exist. In the case of the PAC, however, it may either be brought within the Oversight Committee framework (under heading no. 02, supra), or allowed to continue within the category of special purpose committee but with a broader mandate. In view of the venerable Commonwealth traditions surrounding PACs, the latter is the more attractive option. 

· In addition trans-sectoral Oversight Committees are important in the following areas:

1. Devolution

2. Economic and Administrative Reforms

3. Human Rights, Equal Opportunities and Gender Equity

4. Environmental Protection
· The COPE may continue as a special purpose committee, or be re-constituted as a sub-committee of the trans-sectoral Oversight Committee on Economic and Administrative Reforms. As with the PAC, the preference should be to continue the status quo, with a convention of co-operation adopted between COPE and the trans-sectoral Oversight Committee. 

· The advantage of trans-sectoral committees is that they will be able to exclusively concentrate on the broader issues concerning their mandate from within the legislative process. Such a committee on devolution, for instance, will be able to help Parliament avoid the transgression of constitutional principles as in the case of the 17th Amendment to the Constitution. 
· In addition, a convention needs to be established whereby a Member of Parliament from the Northern or Eastern Provinces chairs the Committee of Devolution.

· The current Standing Orders restrict the potential scope of the Consultative Committees as monitors of administration by specifically listing the matters that may be referred to them, i.e., proposed legislation, estimates, motions, annual reports etc, that come within the purview of the particular Ministry (cf. Standing Order 109).

· If a new system of Oversight Committees is founded on the broad democratic values of transparency and accountability, then a more general systemic principle may be developed that requires the examination of the expenditure, administration and, crucially, the policies of Ministries, government departments and associated public entities. Standing Order 109 therefore requires amendment.

· A significant subject which requires a specially dedicated committee is on statutory instruments and Consolidation Bills. Subordinate legislation must be mandatorily laid before the committee for report to Parliament. This may be established as an Oversight Committee or as a new special Purpose committee. Alternatively, a sub-committee may be set up under the trans-sectoral Oversight Committee on Economic and Administrative Reforms. 

· The present Consultative Committees have the power to summon witnesses, call for documents and records, to move from place to place, and to initiate any Bill or motion through its Chairperson (cf. Standing Order 114). The Standing Orders also require senior civil servants of the relevant Ministries to be present at the monthly meetings of the committees (cf. Standing Orders 112 and 114). These powers and requirements need to be continued in the case of Oversight Committees.

· A new system of Oversight Committee must establish, by convention, the practice of Ministers to never reject an invitation by a committee to give oral or written evidence. Oversight Committees should also be empowered to select the issues for inquiry. 
· They must also be able to obtain specialist advice from sources that include civil society and the professions in addition to governmental sources. A possibility worth exploring, is the co-option of about three members of civil society who are acknowledged leaders in their fields of expertise to be appointed by the Oversight Committees to act as consultants. They should be able to participate in the committees’ deliberations, but would, of course, have no voting rights.    

· The Oversight Committees must present regular reports to Parliament on their activities and findings with adequate regard to confidential information. The reports may also contain recommendations addressed to the government, and to which the latter should be required to publish responses within a reasonably set period of time. 
· While Oversight Committee reports should be debated on the floor of the House as the subject of a substantive motion, the practice of the House of Commons that at least reports are ‘tagged’ for reference in relevant debates may be usefully replicated here. 

Legislative Standing Committees

· While Government Bills are almost always taken up in a Committee of the Whole House for reasons of expeditiousness, a clause by clause debate in the confrontational atmosphere of the floor of the House might not be the best forum for a considered deliberation on a particular measure, a fortiori due the absence of a second chamber. Therefore a way of qualitatively enhancing legislation within the existing framework may be to refer a greater proportion of bills to the Standing Committees on legislation. 

· Alternatively, the British practice of treating the Standing Committees as ad hoc bodies could be adopted, wherein the burden of scrutiny is placed upon the Departmental Select Committees (i.e., the equivalent of the proposed Oversight Committees) and such other committees as the Public Accounts Committee. 

- ENDS - 
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ANNEXURE II
OVERSIGHT COMMITTEES

Standing Order 104

(1) The Committee of Selection shall at the commencement of a Parliament appoint the following Sectoral Oversight Committees:

11. Foreign Relations; National Security and Defence

12. Investment Promotion and Industrial Development; Trade

13. Agricultural Policy; State Lands; Fisheries; Animal Husbandry

14. Power and Energy; Highways, Road Transport and Railways; Aviation; Shipping and Ports

15. Administration of Justice and Law and Order; Constitutional Affairs; Prisons; Immigration and Emigration; Registration of Persons; Control of Narcotics and Drugs

16. Health; Social Security and Welfare; Housing; Rehabilitation, Resettlement and Reconstruction (relevance of this area to be reviewed in five years)

17. Education; Human Resource Development; Science and Technology

18. Employment and Labour Relations

19. Telecommunications; Media; Postal Services

(2) In addition the Committee of Selection shall appoint the following Trans-Sectoral Oversight Committees:

a) Devolution and the Constitution

b) Economic and Administrative Reforms

c) Human Rights, Equal Opportunities and Gender Equity

d) Environmental Protection and Sustainable Development

(3) Each Oversight Committee shall determine and announce to Parliament the Ministries it shall be overseeing during the life of a Parliament 

(4) Oversight Committees shall co-operate with each other and with other Committees of Parliament in the discharge of their powers, duties and functions 

Standing Order 105

(1) The Committee of Selection shall not appoint Cabinet Ministers, Non-Cabinet Rank Ministers, or Deputy Ministers as members of Oversight Committees 

(2) All Oversight Committees, except the Trans-Sectoral Oversight Committee on Devolution and the Constitution, shall appoint an Opposition Member as its Chairman 

(3) The Trans-Sectoral Oversight Committee on Devolution and the Constitution shall appoint a Member from the Northern or Eastern Province as its Chairman

Standing Order 108

No member shall serve in more than one Sectoral Oversight Committee, but may simultaneously serve in a Sectoral Oversight Committee and a Trans-Sectoral Oversight Committee   

Standing Order 109

The duty of an Oversight Committee shall be to inquire into and report on any matter as it deems fit with respect to the administration, expenditure and policies of any Ministry, Government Department or other public entity 

Standing Order 113

(1) Reports from an Oversight Committee on a specific matter referred to it by Parliament shall be presented to Parliament by the Chairman within three months of such reference, and if considered necessary, Parliament may propose the further consideration of any particular items. A reservation by any member of a Committee may be added to the Report:

Provided that matters referred to an Oversight Committee shall not be taken up for consideration by Parliament until the Report of the Oversight Committee on those matters is presented to Parliament     

(2) An Annual Report of all other activities and findings including recommendations addressed to the Government of an Oversight Committee during the preceding year shall be moved by its Chairman for debate by Parliament at the commencement of  the year, and its shall be the duty of the Government to publish a response to each Oversight Committee Annual Report within three months of presentation to Parliament

(3) It shall be the duty of the Secretary General of Parliament to indicate upon the Order Paper of Parliament relevant occasional, interim  or Annual Reports of an Oversight Committee for the purposes of other debates  

Standing Order 114

(1) Each Oversight Committee shall have the power to send for and examine any persons including Cabinet Ministers, Non-Cabinet Ministers, Deputy Ministers, Secretaries to Ministries and other Public Officials, papers and records, to move from place to place and to do all such acts as are necessary for the fullest consideration of matters in the discharge of their duties, and to meet notwithstanding any adjournment of Parliament 

(2) An Oversight Committee may request specialist opinions or technical advice in the form of written or oral submissions from sources other than Government officials in the performance of their functions. 

(3) In addition, an Oversight Committee may invite up to three persons from the civil society, professional or academic sectors who in the opinion of the Committee are leaders in their fields of expertise, to act as Resource Persons to the Committee and to participate in the proceedings of the Committee including deliberations:

Provided such Resource Persons shall not enjoy voting rights in Committee

Provided also that an Oversight Committee shall seek the prior approval of the Speaker in extending invitations to Resource Persons to serve in such Committee, but the choice of persons shall be at the sole discretion of the Committee 

(4) Every Oversight Committees and every Sub-Committee shall conduct their hearings in public:

Provided that an Oversight Committee shall decide to conduct deliberations in private and shall have due regard to the public interest in recording confidential information

Standing Order 115

Three members of an Oversight Committee shall be the quorum and it shall be the duty of the Chairman of such Oversight Committee, not to function without the required quorum

Summary of Recommendations re Standing Orders 104 to 115A

· Standing Orders 104, 108,  and 105 to be deleted and substituted as proposed above
· Standing Orders 109, 113 and 114 to be amended as proposed above.

· Amending Standing Order 114 requires consequent amendment to Standing Order 130 (4) and particularly to Standing Order 130A (i) regarding General Rules for Committees
· Standing Order 115 to be clarified as proposed above

· Standing Orders 106, 106A, 106B, 107, 108A, 110, 111, 112,  and 115A may, mutatis mutandis, remain
COMMITTEES FOR SPECIAL PURPOSES

Standing Order 128B: COMMITTEE ON STATUTORY INSTRUMENTS AND CONSOLIDATION BILLS

(1) There shall be a Committee designated the Committee on Statutory Instruments and Consolidation Bills consisting of not more than twelve members to be nominated by the Committee of Selection

(2) It shall be the duty of the Committee to examine and report to Parliament from time to time:

a) On all rules and regulations made or purported to be made under any enabling Act for determining the vires thereof 
b) On all Consolidation Bills

(3) It shall be the duty of the responsible Minister to report to Parliament on the measures taken to implement the Committee’s findings within two weeks of the Committee’s report to Parliament 
Summary of Recommendations re Special Purpose Committees

· Add Standing Order 128B
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