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To : His Lordship the Chief Justice and the other Lordships of the Supreme Court of the Democratic Socialist Republic of Sri Lanka.

PRELIMINARY STATEMENT

01. The purpose and object of the Bill titled as “Prohibition of Forcible Conversion of Religion”, (hereinafter referred to as the proposed Bill – Annexure B), is stated to be, interalia to “provide for prohibition of conversion from one religion to another by use of force or allurement or by fraudulent means and for matters incidental therewith or incidental thereto”

02. At the outset, it is submitted on behalf of the Petitioner that it is in total agreement with the said stated purpose and object of the proposed Bill in as much as it gives effect to Article 10 of the Constitution of Sri Lanka.

03. However, it is submitted with respect that, the several clauses that seek to give effect to that purpose and object are not only demonstrably vague and/or arbitrary and/or irrational, consequently rendering themselves inconsistent with the Constitution of Sri Lanka but also that the said clauses defeat that very purpose and object of the proposed Bill for the reasons adduced in the ensuing submissions. 

OBJECTIONS TO THE BILL TITLED “PROHIBITION OF FORCIBLE

CONVERSION OF RELIGION”

01. This Petitioner respectfully submits that clause 3, clause 5 and clause 8 (a)(1) and (11), (c) and (d) as well as the schedule to the proposed Bill are in violation of Article 10 of the Constitution as well as Articles 12(1), 13(4), 14 (1)(a) and 14(1)(e) and therefore have to be passed by the special majority prescribed by Article 84(2) of the Constitution as well as to be approved at a Referendum as mandated by Article 83(a) of the Constitution.

02. It is submitted very respectfully at the outset that the proposed Bill is before Your Lordships Court in a manner contrary to basic norms of law making in that it has not been made available to the Petitioners and to other members of civil society or to other religious leaders in Sri Lanka for study in depth as befitting a bill of this grave nature despite the nature of the Preamble to the said Bill. It is further stated that the said Preamble, while overstating the mischief that the proposed Bill seeks to remedy is vague and undefined in its substance.    

CLAUSE THREE OF THE PROPOSED BILL 

01. Clause 3(a) and (b) of the Bill read with Clause 4(b) thereof are inconsistent with Article 12(1) and (2) of the Constitution.

1. The said obnoxious features in the said clauses as impinging on constitutional provisions may be set down as follows.

2. (a) It is common knowledge that Christians (and for that matter, Muslims), have religious ceremonies when one embraces the same. By way of illustration, a child born to parents (both being Christian), it would be presumed that, the child at the point of birth would be a Christian. Nevertheless, in the eyes of the Church, the child would be accepted and recognised as a Christian by the Christian community only upon ‘baptism’ which is performed by a priest of the particular Christian denomination, two other bearing witness to this customary ceremony as godfather and godmother. By contrast, take a child born to a mixed religious parentage. The father is a Buddhist or a Hindu, the mother being a Christian. The father’s personal wish is for the child to be a Buddhist and in his eyes, the child is a Buddhist and he even takes the child to a temple or a kovil as the case may be. However, his wife prevails over his wishes in time and he gives in, perhaps in the interest of avoiding rifts in the family set-up or otherwise. He even takes part in the Baptism ceremony’. 

Applying this situation to and/in the context of Clause 3(b), it would mean that, the mother, (the converter), the priest (performing the ceremony), or even the father and the witnesses, (as godfather and godmother – for taking part in the ceremony), are caught up in the said clause. The, by reason of Clause 4(b),all these persons, if they fail to comply with Clause 3(b) would be rendered criminals.    

(b) Quite apart from the fact that, it is a policy of the law not to arbitrarily create criminals by legislation (which is the effect of the said clause), in so far as the said persons are concerned, the Bill is rendered a mockery in the given illustration by requiring the individuals (generally, an infant or a teenage child), to intimate to the Divisional Secretary of the area that he or she has adopted a religion (upon baptism) from the one he or she has been subjected to initially (by the father) to another religion (by the mother on account of the baptism ceremony).

(c) It is submitted with respect that, quite apart from the fact that the legislature or any other body cannot be the arbiters of the social and private lives of individuals, by targeting those whose customs historically and spiritually decree ( a fact that Your Lordships’ Court is invited with respect to take judicial notice of), to hold ceremonies to signify an adoption of a religion, (for example, Christians and Muslims), the said clauses cumulatively offend the provisions of Article 12(1) and (2) for the reason that they are not only arbitrary but also are discriminatory.

(d) There is another aspect in Clause 3(a) and (b) that warrants Your Lordships’ consideration.

The Minister is empowered to prescribe the time limit within which the intimations envisaged therein have to be made. In so far as the persons envisaged in the said clause 3(b) are concerned, if the Minister delays in prescribing the time limit envisages therein and in the meantime, the said person/s re-convert, what consequences are to visit the person/s envisaged in the said sub-clause who are liable to be prosecuted in terms of Clause 4(b)? 

(e) For the aforesaid reasons, it is respectfully submitted that, while the said clauses are not practically workable, the same will result in wreaking havoc in the social and/or private and/or religious lives of individuals and therefore are repugnant to Article 12(1) of the Constitution.  

CLAUSE 4(a) AND THE PROVISO TO THE SAID SUB-CLAUSE AND CLAUSE 4(b) ARE REPUGNANT TO OR INCONSISTENT WITH – 

a) ARTICLE 13(4) OF THE CONSTITUTION;

b) ON GENERAL PRINCIPLES OF CRIMINAL LAW, THE BILL IN GENERAL DOES NOT PROVIDE FOR EVEN AN APPEAL AGAINST A CONVICTION BY A MAGISTRATE’S COURT;

Re (a) above;

01. Clause 4(a) of the Bill seeks to take it out of the purview of “any provision in the Code of Criminal Procedure Act” (Act No 15 of 1979 as amended). The said Act, as Your Lordships’ are aware lays down the procedure and the circumstances in which any person may be held in custody, held in detention, produced for trial, (within the time limits postulated therein) etc. The proposed Bill renders nugatory the provisions of the said Act. Incidentally, both Clause 4(a) and (b) seek to decree imprisonment. What procedure and upon what principles are prosecutions to be launched against the “potential perpetrators” envisaged in the Bill? There is no provision in the Bill. 

02. Accordingly, it is submitted with the highest respect that, the said clauses are blatantly repugnant to Article 13(4) of the Constitution.

Re (b) above.

01. Even murderers and rapists are given the right of appeal against their convictions. The Code of Criminal Procedure Act decrees that right. In the proposed Bill, no right of appeal is provided for and indeed by the use of the phrase “notwithstanding contrary to any provision in the Code of Criminal Procedure Act....” the said right is expressly denied.

02. It is respectfully stated that, this amounts to a denial of access to justice. It may be argued by reason of Article 138 of the Constitution of Sri Lanka that, still an application for Revision may lie. But, that is a discretionary jurisdiction vested in the Court of Appeal and a survey of the decisions of our appellate courts would reveal, which Your Lordships’ are fully aware, that an application for Revision could be dismissed without even any consideration of the merits of a case such as;

(i) non-compliance with Supreme Court Rules 

(ii) laches

(iii) failure to aver that, the jurisdiction has not been previously invoked (etc) 

03. In a jurisprudential sense, a Revisionary remedy will therefore not be regarded as being on the same rights-related level as an appeal. Thus, by effectively shutting out a right of appeal against a conviction by a Magistrate’s Court, the Bill, in the said clauses, seek to deny the right of access to effective justice (by way of an appeal) to the “potential perpetrators of a crime” as envisaged therein.

04. Accordingly, it is respectfully submitted that, the said clauses tantamount to a fundamental departure from established provisions of the law as reflected in the Code of Criminal Procedure, Act 1979, taking in the constitutional values decreed in Article 13(4) of the Constitution. By ignoring the said provisions, it is submitted with respect that, the said Bill is rendered obnoxious to Article 13(4) of the Constitution for the said reasons too.        

PROVISO TO CLAUSE 4(a) READ WITH THE SCHEDULE ARE REPUGNANT TO OR INCONSISTENT WITH ARTICLE 12(1) OF THE CONSTITUTION– 

RE THE REFERENCE TO WOMEN

01. The categorisation of women along with others referred to therein as if they are under a disability, lacking capacity to act in pursuance and exercise of their own thought and conscience, contravenes not only Article 10 of the Constitution in as much as the said constitutional article guarantees the freedom of thought and conscience to all without any differentiation on the basis of gender, which in any event, would be repugnant to Article 12(1) and 12(2) of the Constitution but is also an affront to the principle of gender equality enshrined in Article 12(1) and repugnant to Article 1 of the Declaration on the Elimination of Discrimination Against Women in general and Article 6.1.(b) in particular which seeks to guarantee “the right to equality in legal capacity and exercise thereof” as well as Article 10.1, which principles are given binding effect in international law by the corresponding article in the Convention on the Elimination of all Forms of Discrimination Against Women, which Sri Lanka has ratified, namely Articles 1, 2 and 15 

02. It is respectfully submitted that the drafters of the said clause cannot bring the justification for the said clause within Article 12(4) of the Constitution for the reason not only that the said Article permits only special provision for the ‘advancement of women’ (which it is submitted this Bill does not seek to do), but also that the same would defeat the standards imposed by the aforesaid Convention to which Sri Lanka is bound in terms of international law obligations in respect of the provisions that are enacted into the domestic statutes.    

03. In as much as the said reference to women in Clause 4(a) impinges on Article 10 as submitted above, if the same is to be proceeded with, it is submitted with respect that it would be required to be passed not only with a two thirds majority in Parliament but also through approval at a Referendum in as much as Article 10 is an entrenched provision contained in Article 83(a) of the Constitution. If for some reason, Your Lordships’ Court hold otherwise, nevertheless the said clause 4(a) would be inconsistent with the provisions of Article 1291) of the Constitution as submitted above, for which reason, it could only be passed into law by a 2/3 majority in Parliament.

RE; THE CATEGORIES OF PERSONS ENUMERATED IN THE SCHEDULE TO THE BILL AS 1. TO 10

01. Presumably, the object of the clause is to regard these categories as persons being found to be in a vulnerable situation or position and therefore in need of protection. However, the provision overlooks the fact that, yet, if they have attained the age of majority, they are presumed as being capable of forming their convictions in thought and conscience and pursue a religion of their choice.

02. What is necessary then is to protect them, thus preserving to them, the right or freedom enshrined in Article 10, if it is sought to be interfered with by another who stands in a position of moral, intellectual or institutional ascendancy or in a fiduciary relationship to them.

03. It is further submitted that the inclusion of students is arbitrary in effect as well as infringing the right to manifest religion or belief in teaching which right is expressly guaranteed by the Constitution.

04. It is further submitted that by stipulating in the said schedule, that the Minister may prescribe by regulation, any other category as may be prescribed by him for inclusion in the said schedule, the said schedule paves the way for amendment of a law by executive fiat and is contrary to Articles 10 and 14(1) (e) as well as inimical to Article 4 (a) read with Article 75 and 76(1) which embody the doctrine of separation of powers.

CLAUSE FIVE IS REPUGNANT TO OR INCONSISTENT WITH ARTICLES 10, 12(1)AND 14(1)(e) OF THE CONSTITUTION

This clause which empowers specific persons to institute proceedings before a magistrate in respect of an alleged infringement of the clauses is arbitrary in effect in the classes of persons to whom this power is bequeathed, including ‘AGGRIEVED PERSONS’, ‘attorneys-at-law’ and ‘any person authorised by the Minister’ is unduly wide in import and infringes Article 12(1) of the Constitution as well as Articles 10 and 14(1)(e) in that it allows third party interventions without justification into the exercise of the private rights of thought, conscience and the freedom to adopt a religion of one’s choice and further, paves the way for amendment of a law by executive fiat, thereby holding very real potential of the possibility of abuse.

CLAUSE EIGHT OF THE PROPOSED BILL READ WITH CLAUSE TWO

The Petitioner has no complaint in regard to the provisions of Clause 2 ex facie for indeed the said provisions are in keeping with the letter and spirit of Article 10 of the Constitution.

“Allurement”

a) However, it is respectfully submitted on behalf of the Petitioner that Clause 8 which seeks to interpret or define allurement amounts to or strives at an attempted legislative overreach rendering the said clause obnoxious to Article 10 of the Constitution.

     Taking first, clause 8(a)(i) of the proposed Bill, it is respectfully submitted as follows;

(i) the said clause states that “allurement” means ‘offer of any temptation in the form of any gift or gratification whether in cash or in kind.”

The absurdity which is wrought in this provision may be illustrated simply as follows; X is a Christian, Hindu or a Buddhist (selectively chosen since these religions constitute the major religions or religious faiths practiced in Sri Lanka). Y, a person or organisation pursuing a belief or faith at variance with X’s current belief which may well be on account of some conditioned reflex flowing from the fact that his or her currently practised or committed faith in religion Z is because he or she has been born to parents of that faith (religionZ). 

However, X is in an impoverished state and is indigent economically and socially and is therefore rendered depressed. Institutions and social organisations, whether they be of national stature or locally situated have done nothing to change his or her economic cum social status or mental state. Y imparts the virtues of its religious faith, for example, by providing lectures at organised hours at the end of which money and/or other offers containing money value are offered. After a period, X seeing more logic at least to the extent that, here is an organisation or person (Y) that ‘offers’ a material content in pursuance of its faith and commitment thereby seeking to lift the personality of X in a socio-economic sense  (as articulated at several Asian and Afro-Asian ICJ conferences as a concomitant of the Rule of Law), converts to the religion that is sought to be imparted by the said organisation”Y” while the organisation identified with his or her religion, has failed to do so. 

It is respectfully asked as follows; “could it be said that X has not converted in pursuance of his/her thought, conscience and religion which has therefore prompted him/her to adopt the religion advocated by the said organisation’Y”. Could it not be a matter of his or her choice to so convert which lies fairly and squarely within his or her conscience as decreed by Article 10 and constitutionally entrenched in terms of Article 83(a) of the Constitution? Could such a matter be made the subject of judicial superintendance and/or review even leading to a prosecution as contemplated by the proposed Bill in clauses 5 and 6?

As held by Your Lordships’ Court in Premalal Perera vs Weerasooriya (1985 (2) Sri LR, 177)

“Beliefs rooted in religion are protected. A religious belief need not be logical, acceptable, consistent or comprehensible in order to be protected. Unless the claim is bizarre and clearly non-religious in motivation, it is not within the judicial functions and judicial competence to inquire whether the person seeking protection has correctly percieved the commands of his particular faith. The Courts are not arbiters of scriptual interpretation and should not undertake to dissect religious beliefs (per Ranasinghe, J.

(ii) Consequently, it is respectfully asked, ought the legislature be accorded a role of pre-eminence by a purported and dubious piece of legislation to act as arbiter of an individual’s religious beliefs and dissect the same?  

(iii) It is submitted with respect that, the legislature cannot ascribe to itself such a function and accordingly Clause *(a) (i) of the proposed Bill is inconsistent with Article 10 of the Constitution and cannot be passed even  with a two thirds majority but for the purpose of which a referendum would be required.

b) Taking clause 8(a)(ii) and (iii), similar arguments that were raised in connection with clause 8(a)(i) above would be relevant here as well.

(i) In addition, the phrase “ or otherwise” on Clause 8(a) (ii) is blatantly wide and arbitrary and offends Article 12(1) of the Constitution. 

(ii) It is respectfully submitted that, the attempted definition of ‘allurement’ appears to have come about from a misconception of three Determinations of Your Lordships’ Court in respect of three bills (Vide SCD 2/2001, SCD2/2003 and SCD19/2003).

(iii) The cumulative effect of these Determinations was that it would amount to ‘allurement’ if, by seeking to secure a statutory right, to endeavor to mix the observance and practice of a religion or belief with economic activity and thereby indulge in a process to uplift the socio-economic conditions of the people in Sri Lanka, not restricted to persons who are of the same religious belief or faith as that of the bodies sought to be incorporated by the said impugned Bills. This would result in an inconsistency with Article 10.

(iv) In contrast, what the present Bill is seeking to do, is to criminalise such acts of allurement. It is submitted with respect that, seeking to obtain statutory recognition for such acts of ‘allurement’ impinging on Article 10 of the Constitution (for which reason, the said three Bills were found to be inconsistent with the Constitution) and seeking to criminalise private acts of ‘allurement’ (which the present Bill is seeking to do), are two distinct entities;
(v) In other words, what the proposed Bill is seeking to do is to create a criminal offence called ‘allurement’ which will render activities of religious charities and private acts of charity as well, as criminal;

(vi) Moreover assuming someone has been ‘allured”, not only will the act of ‘allurement’ be rendered criminal but also the person so allured would become a criminal by reason of clause 2 of the Bill for he or she could well be regarded as a person who has aided and abetted the so called conversion of which he or she has become the subject, notwithstanding the fact that, in the illustration sought to be articulated above in these Submissions, he or she may well have adopted a religion in pursuance of the right or freedom guaranteed under Article 10 of the Constitution.

(vii) It is submitted further that by defining the term ‘allurement’ in clause 8 (a) (11), as offers of any temptation in the form of “......grant of any material benefit, whether monetary or otherwise and the grant of employment or grant of promotion in employment”, (emphasis of the Petitioner), the said term is ambiguous in import as well as imprecise and over-wide and is consequently in violation of Article 10.

(viii) It is submitted in this respect that this definition will comprise even intangible benefits as for example, an ordinary blessing of the church service such as “by His grace, your soul shall be elevated.” It is therefore submitted that this definition is open to reasonable objection on the ground that it surpasses morality.  

(ix) For the aforesaid reasons, it is respectfully submitted that the said clauses are contrary to Article 10 of the Constitution and Your Lordships’ be pleased to determine that the same cannot be enacted into law unless with a special majority in terms of Article 84(2) of the Constitution as well as by the people at a Referendum in terms of Article 83(a) of the Constitution.

“Force”/‘Fraudulent Means”

c) The term ‘force’ has been defined in clause 8(c) as including a show of force, including a threat or harm or injury or any kind and threat of religious displeasure as well as condemnation of any religion or religious faith. Similarly, the term ‘fraudulent means’ has been defined in Clause 8(d) to include ‘misinterpretation’ or ‘any other fraudulent contrivance.’ It is submitted that both terms are ambiguous in import as well as imprecise and over-wide and are consequently in violation of Article 10, Article 14(1)(a) and Article 14(1) (e). 

d) As far as the term “force” is concerned, it is submitted respectfully that by including “threat of religious displeasure as well as condemnation of any religion or religious faith” in the explanation to the term ‘force’, the said clause comes perilously close to enacting a virtual offence of blasphemy into Sri Lankan law. Equally, the phrase “misinterpretation” (or “misrepresentation” as contained in the Sinhala version of the Bill) offends the basic tents of various religious teachings, which may vary among themselves and which variations are part of the holistic nature of the said religious faiths.  

e) It is submitted in this regard that modern international law and standards have been extremely cautious in upholding the constitutionality of such phrases on the basis that they violate freedom of speech. The decision of the U.S. Supreme Court in Joseph Burstyn, Inc v. Wilson, 343 U.S. 495 (1952) is moot on this point.                       In that case, the State of New York banned the showing of a film by the Italian producer/director Roberto Rossellini entitled "The Miracle" on the ground that it was "sacrilegious." The film's distributors thereupon brought an action arguing that the statute pursuant to which it was banned was an unconstitutional prior restraint upon freedom of speech. The Supreme Court, in a unanimous decision, agreed with this argument. Justice Clarke explained the Court's reasoning as follows: 

“In seeking to apply the broad and all-inclusive definition of "sacrilegious" given by the New York Courts, the censor is set adrift upon a boundless sea amid a myriad of conflicting currents of religious views, with no charts but those provided by the most vocal and powerful orthodoxies. New York cannot vest such unlimited restraining control over motion pictures in a censor...[U]nder such a standard the most careful and tolerant censor would find it virtually impossible to avoid favouring one religion over another, and he would be subject to an inevitable tendency to ban the expression of unpopular sentiments sacred to a religious minority. “ Id. at 504-05. 

      Justice Clarke concluded by observing that, 

“It is not the business of government in our nation to suppress real or imagined attacks upon a particular religious doctrine, whether they appear in publications, speeches or motion pictures.” 

f) In a recent civil case the plaintiff sought to enjoin the showing of Martin Scorcese's "The Last Temptation of Christ" on the ground that the film was a defamatory interpretation of the life of Jesus Christ that infringed on his and other believers' constitutional right of freedom of worship and religion. (Nyack v. MCA Inc., 911 F.2d 1082 (5th Cir 1990), cert. denied, 498 U.S. 1087 (1991)).                                       The U.S. Court of Appeals for the Fifth Circuit, citing Burstyn, affirmed the dismissal of the application. The Supreme Court refused to hear the case, allowing the Court of Appeal's decision to stand. 

g) On these principles, it is submitted that given the ambiguity of the term ‘force”, its application could well outlaw a genuine conversion that takes place consequent to the showing of a film, for example, which portrays religious displeasure against adherents of other religious faiths as for example, by the common exhortation that “it is only by following the path of Christ that one can be saved.”    

h) It is submitted that while the threat of harm or injury stands justified on a different footing the inclusion of the element of ‘displeasure’ and/or ‘religious condemnation’, which in themselves, have vague and arbitrary import, offends Article 10, 1291), 14(1)(a) and Article 14(1)(e) individually and cumulatively.

i) This is evidenced in the manner in which national courts in other jursidcitions have responded to such phrases; Thus, the Supreme Court of India has held that there must be a very close link between an expression and the threat of a disturbance:

Our commitment to freedom of expression demands that it cannot be suppressed unless the situations created by allowing the freedom are pressing and the community interest is endangered. The anticipated danger should not be remote, conjectural or far fetched. It should have proximate and direct nexus with the expression. The expression should be intrinsically dangerous to the public interest. In other words, the expression should be inseparably locked up with the action contemplated like the equivalent of a ‘spark in a powder keg’. 

               S. Rangarajan v. P.J. Ram [1989](2) SCR 204, p. 226.  

j) The Canadian courts had set as strict standards. Thus, in Boucher v. The King [1951] SCR 265, p. 286], the Supreme Court of Canada set aside a conviction based on distribution of a leaflet which were titled “Quebec’s Burning Hate for God and Christ and Freedom Is the Shame of all Canada.” The leaflet contained details of the persecution of Jehovah’s Witnesses and exhorted people to protest against the persecution. Though phrased very emotionally, it did not advocate open violence, resulting in the conviction for sedition by the lower courts being struck down by the Supreme Court on the basis that;

            An intention to bring the administration of justice into hatred and contempt or exert disaffection against it is not sedition unless there is also the intention to incite people to violence against it.

k) In line with this thinking, the United States Supreme Court has stipulated that there must be both direct advocacy of disorder and a likelihood of imminent lawless action. In Brandenburg v. Ohio (395 U.S. 444 (1969), p. 446.), the Court considered the constitutional validity of a conviction for stating at a rally that if the government “continues to suppress the white, Caucasian race, it’s possible that there may have to be some vengeance taken.” Despite the provocative nature of the statement, it was ruled that the risk of unlawful action actually taking place was too unlikely for the conviction to stand;

[T]he constitutional guarantees of free speech and free press do not permit a state to forbid or proscribe advocacy of the use of force or of law violation except where such advocacy is directed to inciting or producing imminent lawless action and is likely to incite or produce such action.

EXAMINATION OF RELEVANT CONSTITUTIONAL PRINCIPLES IN GENERAL 

01. The freedom of religious worship as enshrined particularly in the right to freedom of thought and conscience has acquired for itself, a peculiar and distinctive meaning within the corpus of domestic human rights as judicially interpreted by Your Lordships’ Court.

02. Accordingly, it is respectfully submitted that any proposed legislation on prohibition of conversions has to accommodate itself within the ambit of these freedoms inherent domestically in the entrenched rights that find expression in Article 10 of Sri Lanka’s Constitution which guarantees to every person the freedom to have or to adopt a religion or belief of his choice.

03. These rights are further protected in its various manifestations in the right to be treated equally in law (Article 12(1), the corresponding right not to be discriminated against on religious grounds (Article 12(2), the right to free expression (including religious expression) guaranteed by Article 14(1)(a) and the entitling to every citizen, through Article 14(1) (e), the freedom, either by himself or in association with others and either in public or in private, to manifest his religion or belief in worship, observance, practice and teaching. 

04. In addition, Article 10 of the Constitution also secures the right to information, simpliciter), as a corollary of the freedom of thought which would consequently render any draft legislation with real potential for the arbitrary suppression of freedom of thought and information as well resulting in the arbitrary transfer of the freedom of religion from the private to the public sphere, in violation of a predominant article of the Constitution. 

05. These constitutional objectives are cumulatively reflected in the Directive Principles of State Policy (Vide Article 27((2) (a) and particularly Article 27(5)), whereby the State is enjoined to strengthen national unity by promoting corporation and mutual confidence among all sections of the people of Sri Lanka, including the racial, religious, linguistic and other groups and shall take effective steps in the fields of teaching, education and information in order to eliminate discrimination and prejudice.

06. The Petitioner affirms in this regard that the need to secure that the rights of religious minorities in Sri Lanka is of crucial concern, infringement of which would necessarily affect the sovereignty of the people as enshrined in the Constitution. In consequence of the constitutional duties imposed upon the State by virtue of these articles, the State is enjoined to ensure that laws enacted do not infringe the freedom of any person in Sri Lanka to follow a religion of that person’s choice or the freedom of worship of religion of one’s choice through one’s free will. 

07. Article 14(1)(e) assures to every citizen the freedom, either by himself or in association with others and either in public or in private, to manifest his religion or belief in worship, observance, practice and teaching. It is respectfully submitted that the constitutional emphasis on “teaching” in Article 14(1)(e) gives protection to a wider range of activities than merely worshipping and observing. 

08. Teaching in that sense, could very well involve “spreading a statement, belief or practice from person to person, place to place or to disseminate or diffuse (the same).” The precise manner in which the concepts of teaching and bearing witness are interpreted, is therefore crucial. 

09. While restrictions can be imposed on the right to “manifest” one’s religion, it is submitted that this cannot be in such a manner as would impair the core right guaranteed under Article 10 of Sri Lanka’s Constitution, which it is submitted the several clauses of the proposed Bill seeks to do 

GENERAL INTERNATIONAL AND COMPARATIVE HUMAN RIGHTS STANDARDS

RELATING TO THE RIGHT TO FREEDOM OF THOUGHT AND CONSCIENCE

01. Sri Lanka is bound under international human rights law as a member of the United Nations and as a signatory to the Universal Declaration on Human Rights (UDHR) and the International Covenant on Civil and Political Rights (ICCPR, which treaties specifically protect the freedom of belief, speech, worship, and assembly. 

02. Under the Vienna Convention on the Law of Treaties, (May 23,1969, 8 I.L.M. 679, 1155 U.N.T.S. 331, entered into force January 27, 1980 by Sri Lanka), we are bound to adhere to the terms of these treaties.  Article 26 of the Vienna Convention states that “Every treaty in force is binding upon the parties to it and must be performed by them in good faith.”  Article 27 of the Vienna Convention specifically prohibits governments  from violating their treaty obligations based on asserted requirements of domestic law.

03. Incorporation of these international human rights standards and norms into our domestic law has been acknowledged by a number of decisions of Your Lordships Court, including most notably Bulankulume and Other vs Secretary of Industrial Development & Others (the Eppawela Case), 2000 Vol (3), ALR, 243 and more recently, in W.R. Sanjeewa (on behalf of Gerald Perera) vs OIC, Wattala Police Station and Others, SCM 04/04/’03) and in Kottabadu Durage Sriyani Silva vs OIC, Paiyagala Police and Others (SC/FR 471/2000, SCM 8/8/2003)

04. Sri Lanka acceded to the Optional Protocol to the ICCPR.  In accordance with Article 1 of the Optional Protocol, we have recognized the authority and competence of the United Nations Humans Rights Committee (“the Human Rights Committee”) to enforce the ICCPR in the event that the Sri Lanka violates any of its provisions.  Article 1 also authorizes individuals to submit a communication to the Committee if they believe their rights under the ICCPR have been violated.

05. If the Human Rights Committee finds a violation on such a complaint, remedies include release of those imprisoned under the offending law, compensation for the victim of the violation, and monitoring to assure compliance with the Committee’s decision. It is on this basis that this Petitioner respectfully asserts that the clauses of the proposed Bill need to be in conformity with international rights standards.  

06. The Committee has articulated the general principles relevant to Article 18 of the ICCPR 18 by stating that it protects two distinct aspects of religious freedom: firstly, the freedom to adopt a religion or belief of one’s own choosing; and secondly, the freedom to manifest that religion in public or private.

07. The freedom of every human being to believe in the religion of their choice is absolute.  The Committee has stated that there are no circumstances under which a government may “derogate” from this provision, “even in time of public emergency.” Furthermore, it has stated that freedom “to ‘have or to adopt’ a religion or belief necessarily entails the freedom to choose a religion or belief, including, inter alia, the right to replace one's current religion or belief with another . . . .”) and this freedom may not be “impair[ed by the] threat of . . . penal sanctions to compel . . . adhere[nce] to . . . religious beliefs and congregations . . . .”. (Vide General Comment 22, U.N. Human Rights Committee, Article 18, 48th Sess., U.N. Doc. HRI\GEN\1\Rev.1 at 35 (1993) at 1 (“Article 18 GC”)

08. It is the Petitioner’s submission that, if enacted, the proposed Bill would egregiously violate the rights protected by ICCPR, Article 18 by: firstly, infringing upon the freedom of the religious seeker to choose a belief by obstructing his or her access to religious ideas; and secondly, by extinguishing the freedom of the religious believer to manifest his or her beliefs, regardless of intent to convert (even if there is no intent to proselytize). 

09. This is borne out by the reasoning of the UN-Human Rights Committee in terms of ICCPR, Article 18 in the views expressed by the Committee in Boodoo v. Trinidad and Tobago (721/1996), ICCPR, A/57/40, vol.11 (2 April, 2002), 76 (CCPR/C/74/D/721/1996) at paras 2.1, 2.3-2.6, 6.6, 7 and 8), when, in finding a violation of Article 18 by a Muslim being forbidden to adhere to the tenets of his religious faith, it reaffirmed that 

“ the freedom to manifest religion or belief in worship, observance, practice and teaching encompasses a broad range of acts and (that) the concept of worship extends to ritual and ceremonial acts giving expression to belief as well as various practices integral to such acts”

010. It is submitted that, in line with this reasoning, proposed conversion laws that inhibit those of minority religions in Sri Lanka from practicing the tenets of their faith due to reasonable fears that they could bring themselves within the over broad and/or arbitrary and/or irrational reach of such laws, stand in apprehension of the violation of Article 18 of the ICCPR thus rendering Sri Lanka in breach of international laws and standards. 

011. Similar concerns were articulated by the Singapore Court of Appeal in Chan Hiang Leng Colin v Minister of Information and the Arts (1996] 1 SLR 609) which decision remains of persuasive value, where the Court established that there is a difference between denying citizens the right to profess, practise and propagate a religious belief (the core right secured by Article 15 (1) and the circumscribing of the manner of such activities as allowed under the restrictions specified in Article 15(4) which outlawed acts contrary to any general law relating to public order, public health or morality.”

012. It is respectfully submitted that this point has been recognised in other jurisdictions and is a generally accepted principle. (Vide Natan Lerner “Proselytism, Change of Religion, and International Human Rights”, Emory International Law Review vol 12 [1998] 477 at p. 513).

013. While restrictions on Article 10 are not countenanced by Sri Lanka’s Constitution, even restrictions with regard to Article 12(1) and (2), Article 14(1) (a) and (e) which would all come about as a necessary concomitant of the instant Bill, can only be deemed as constitutional if its clauses satisfy a minimum threshold requirement that restrictions on fundamental rights be provided for, (or be prescribed), by law. This requirement is stipulated both in the constitutional article (Article 15(2) and (7) and in the international human rights instruments.

014. To meet this standard, restrictions must not only be based on specific and identifiable legal provisions, but those legal provisions must meet certain standards of specificity and accessibility. They cannot lend themselves to wide interpretation thus drawing a possibility of abuse which has no relation to the legitimate aim the law seeks to achieve or gives its subjects adequate notice of what action it prohibits.  Thus, a norm cannot be regarded as a “law” unless it is formulated with sufficient precision to enable the citizen to regulate his conduct: he must be able – if need be with appropriate advice – to foresee, to a degree that is reasonable in the circumstances, the consequences which a given action may entail.

015. This means necessarily that laws which grant authorities excessively broad discretionary powers cannot be constitutionally valid. In Re Ontario Film & Video Appreciation Society v. Ontario Board of Censors, the issue was whether a law granting broad discretion to censors to ban films could be justified as a restriction on freedom of expression. The Ontario High Court struck down the law on the basis that unfettered discretion of this sort did not meet the prescribed by law requirement:

It is accepted that law cannot be vague, undefined, and totally discretionary; it must be ascertainable and understandable. Any limits placed on the freedom of expression cannot be left to the whim of an official; such limits must be articulated with some precision or they cannot be considered to be law. ((1983) 41 OR (2d) 583, p. 592)

016. Essentially, there must a measure of proportionality between the goal sought to be achieved and the effect on the applicable rights. States, when pursuing legitimate aims, are required to abide by their constitutional duties to allow restrictions as narrowly as possible.

017. Thus, the US Supreme Court has stated that:


“Even though the Government’s purpose be legitimate and substantial, that purpose cannot be pursued by means that stifle fundamental personal liberties when the end can be more narrowly achieved.” 

           Shelton v. Tucker, 364 US 479 (1960), p. 488

       A similar warning has been delivered by the Indian Supreme Court; 

Permissible restrictions on any fundamental rights, even where they are imposed by duly enacted law, must not be excessive, or, in other words, they must not go beyond what is necessary to achieve the objects of the law under which they are sought to be imposed. 

              Bennett Coleman and Co. Ltd. v. Union of India AIR 973 SC 106, p. 150.

018. It is submitted that the vagueness and/or overbreadth and/or disproportionality  of the terms used in the Bill with regard to which acts are outlawed in the name of ‘forcible conversions’ do not satisfy this fundamental requirement as would be exemplified in the following submissions.  

AUTHORITIES RELIED ON

DOMESTIC

Premalal Perera vs Weerasooriya (1985 (2) Sri LR, 177)

Bulankulume and Other vs Secretary of Industrial Development & Others (the Eppawela Case), 2000 Vol (3), ALR, 243  

W.R. Sanjeewa (on behalf of Gerald Perera) vs OIC, Wattala Police Station and Others, SCM 04/04/’03) 

Kottabadu Durage Sriyani Silva vs OIC, Paiyagala Police and Others (SC/FR 471/2000, SCM 8/8/2003)

INTERNATIONAL

Boodoo v. Trinidad and Tobago (721/1996), ICCPR, A/57/40, vol.11 (2 April, 2002), 76 (CCPR/C/74/D/721/1996) at paras 2.1, 2.3-2.6, 6.6, 7 and 8)

COMPARATIVE

Chan Hiang Leng Colin v Minister of Information and the Arts (1996] 1 SLR 609)

Re Ontario Film & Video Appreciation Society v. Ontario Board of Censors((1983) 41 OR (2d) 583, p. 592)

Shelton v. Tucker, 364 US 479 (1960), p. 488

Bennett Coleman and Co. Ltd. v. Union of India AIR 973 SC 106, p. 150.

Joseph Burstyn, Inc v. Wilson, 343 U.S. 495 (1952)

Nyack v. MCA Inc., 911 F.2d 1082 (5th Cir 1990), cert. denied, 498 U.S. 1087 (1991)).

S. Rangarajan v. P.J. Ram [1989](2) SCR 204, p. 226.  

Boucher v. The King [1951] SCR 265, p. 286],

Brandenburg v. Ohio (395 U.S. 444 (1969), p. 446.),
Vide ALSO General Comment 22, U.N. Human Rights Committee, Article 18, 48th Sess., U.N. Doc. HRI\GEN\1\Rev.1 at 35 (1993) at 1 (“Article 18 GC”)

Natan Lerner “Proselytism, Change of Religion, and International Human Rights”, Emory International Law Review vol 12 [1998] 477 at p. 513).

7. CONCLUSION

01. It is respectfully submitted in conclusion that the proposed Bill will be productive of the greatest public mischief if enacted into law and should therefore be ruled as inconsistent with Articles 10 as well as Articles 12(1), Article 13(4) Article 14(1)(a) and (e) and in addition, in breach of Article 3 (read with Article 4) and Articles 75 and 76(1) of the Constitution.

02. In regard to the cumulative effect of the clauses challenged in the said Bill, it is submitted that the overbreadth of the said clauses puts into issue, the possibility of abuse under and by virtue of the Bill in that genuine conversions though a real process of transfer of faith may also stand impugned.

03. It is submitted in this context that, for example, Mother Teresa’s Missionaries of Charity had offered their services to the terminally ill in Sri Lanka, the Good Samaritan offering aid to an injured traveler on the road and for that matter, Muslims donating money to the poor, known as zakat, could also be punished under the Proposed Laws if a recipient of aid from these sources consequently converted.

04. Undisputedly, the phrase `freedom of conscience' allows free choice of religion. The right to teach and practis e one's views for the edification of others may sometimes lead to the conversion of other persons. If the law punishes any person who is responsible for the conversion owing to his inspiring teaching and devoted practice, such punishment will attract a flagrant violation of the Constitution. 

05. Consequently, it is respectfully submitted that Your Lordships’ Court for all the reasons detailed in these written submissions in addition to the submissions made by Counsel for the petitioner in open court, be pleased to direct that the proposed Bill be approved by a special majority in terms of Article 84(2) of the Constitution as well as by the people at a Referendum in terms of Article 83(a) of the Constitution.

                                                                                         …………………………….

                                                                                             AAL for the Petitioner

Settled by;
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