IN THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST REPUBLIC
OF SRI LANKA

                      In the Matter of the Special Exercise
                      of the Supreme Court jurisdiction in

                      respect of a Bill titled “Prohibition

                      of Forcible Conversion of Religion ” 

The Centre for Policy Alternatives(Guarantee) Limited
                        


  (CPA), No 24/2, 
   
  28th lane, off Flower Road,
            Colombo 7

                    Petitioner

SC SD APPLICATION NO.
                       


 VS

                        


The Attorney General, Attorney

                        


General’s Department, Colombo 12

                              

Respondent

TO : HIS LORDSHIP THE CHIEF JUSTICE AND THE OTHER LORDSHIPS OF THE SUPREME COURT OF THE DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA.
On this 27th day of August 2004.

The Petition of the Petitioner above named appearing by Ms. Lilanthi de Silva states as follows.

1. The Petitioner is a company limited by guarantee incorporated in terms of the Companies Act, the objectives of which are to contribute to public accountability in governance through the strengthening of democratic norms and values. (Vide A(1) and A(2)

2. The Petitioner has actively facilitated and conducted a number of programmes, seminars and debates with a view to the formulation and advocacy of policy alternatives and civic consciousness to further democratic governance in Sri Lanka, particularly in reference to the freedoms of thought and conscience and freedoms of speech and expression. 

3. In this regard, the Petitioner submits that an overriding objective of the law, as prevalent in Sri Lanka, is the securing of the fundamental rights enshrined in the Constitution, in which regard, the following articles occupy a special place;

a) Article 10 which guarantees to every person, the freedom of thought, conscience and religion including the freedom to have or to adopt a religion or belief of his choice;

b) Article 14(a) which entitles every citizen to the freedoms of speech and expression, including publication;

c) Article 14(1) (e) which entitles every citizen the freedom, either by himself or in association with others and either in public or in private, to manifest his religion or belief in worship, observance, practice and teaching; 

4. It is respectfully submitted that Article 10 of the Constitution also guarantees the right to information, (simpliciter), as a corollary of the freedom of thought which would consequently render any draft legislation with real potential for the arbitrary suppression of freedom of thought and information as well resulting in the arbitrary transfer of the freedom of religion from the private to the public sphere, in violation of a predominant article of the Constitution. 

5. It is respectfully stated further that these constitutional objectives are reflected in the Directive principles of State Policy (Vide Article 27((2) (a) and particularly Article 27(5)),whereby the State is enjoined to strengthen national unity by promoting co-oporation and mutual confidence among all sections of the people of Sri Lanka, including the racial, religious, linguistic and other groups and shall take effective steps in the fields of teaching, education and information in order to eliminate discrimination and prejudice.

6. In this context, it is specifically stated that the need to secure that the rights of religious minorities in Sri Lanka is of crucial concern, infringement of which would necessarily affect the sovereignty of the people as enshrined in the Constitution. 

7. It is further respectfully stated that in consequence of the constitutional duties imposed upon the State by virtue of these articles, the State is enjoined to ensure that laws enacted do not infringe the freedom of any person in Sri Lanka to follow a religion of that person’s choice or the freedom of worship of religion of one’s choice through one’s free will.    

8. On or about 20/07/2004, a Bill named “Prohibition of Forcible Conversion of Religion” (hereinafter referred to as the instant Bill)was put on the Order Paper of Parliament.(The instant Bill is annexed hereto marked ‘B’)                               

9. The instant Bill specified its objectives interalia as being to “provide for prohibition of conversion from one religion to another by use of force or allurement or by fraudulent means and for matters incidental therewith or incidental thereto”

10. It is respectfully stated that the instant Bill is before Your Lordships Court in a manner contrary to fundamental norms of law making in that the instant Bill has not been made available to the Petitioners and to other members of civil society or to other religious leaders in Sri Lanka for study in depth as befitting a bill of this grave nature.

11. The Petitioner submits that clause three of the Bill is inconsistent with the freedoms guaranteed by Article 10 and Article 14(1)(e) in that it imposes arbitrary restrictions on the right to freely adopt a religion of one’s choice thereby infringing the freedom of information as subsumed in the freedom of thought.   
12. It is further submitted that clause five of the Bill which empowers specific persons to institute proceedings before a magistrate in respect of an alleged infringement of the clauses is arbitrary in effect in the classes of persons to whom this power is bequeathed, including ‘attorneys-at-law’ and ‘any person authorised by the Minister’ and thereby infringes Article 12(1) of the Constitution as well as Articles 10 and 14(1)(e) in that the said clause holds very real potential of the possibility of abuse.
13. The Petitioner respectfully submits that clause eight of the Bill which contains the interpretation terms and is necessarily linked to clause two of the Bill which state that ‘no person shall convert or attempt to convert, either directly or otherwise, any person from one religion to another by the use of force or by allurement or by any fraudulent means nor shall any person aid or abet such conversion” is inconsistent with Article 10, Article 14(1)(a) and Article 14(1) (e) for the following reasons;

a) the term ‘allurement’ has been defined in clause 8 (a)(1) and (11), as offers of any temptation in the form of any gift or gratification, whether in cash or in kind as well as grant of any material benefit, whether monetary or otherwise and the grant of employment or grant of promotion in employment”, (emphasis of the Petitioner), which definition is ambiguous in import as well as imprecise and over-wide and is consequently in violation of Article 10, Article 14(1)(a) and Article 14(1) (e);
b) The term ‘force’ has been defined in clause 8(c) as including a show of force, including a threat or harm or injury or any kind and threat of religious displeasure as well as condemnation of any religion or religious faith which definition is ambiguous in import as well as imprecise and over-wide and is consequently in violation of Article 10, Article 14(1)(a) and Article 14(1) (e);

c) The term ‘fraudulent means’ has been defined in Clause 8(d) to include ‘misinterpretation’ or ‘any other fraudulent contrivance’ which definition is ambiguous in import as well as imprecise and over-wide and is consequently in violation of Article 10, Article 14(1)(a) and Article 14(1) (e);

14. It is submitted that the proviso to clause 4 of the Bill as well as the schedule to the Bill is in violation of Articles 10, 12(1)and 14(1)(e)of the Constitution in its general classification of the persons needing enhanced protection if a contravention is found in respect of the proviso to clause 4 of the Bill and particularly in as much as the said clause read together with the schedule classifies women and students as those persons needing special protection, which definition with regard to women is outdated while the inclusion of students is arbitrary in effect as well as infringing the right to manifest religion or belief in teaching which right is expressly guaranteed by the Constitution. 

15. It is further submitted that by stipulating in the said schedule, that the Minister may prescribe by regulation, any other category as may be prescribed by him for inclusion in the said schedule, the said schedule paves the way for amendment of a law by executive fiat and is contrary to Articles 10 and 14(1) (e) as well as inimical to Article 4 of the Constitution which enshrines the doctrine of the separation of powers.

16.  The Petitioner states accordingly that the said clauses (namely clause 2, clause 5 and clause 8 (a)(1) and (11), (c) and (d)as well the schedule to the said Bill are in violation of Article 10 of the Constitution as well as Articles 12(1), 14 (1)(a) and 14(1)(e) and therefore have to be passed by the special majority prescribed by Article 84(2) of the Constitution as well as to be approved at a Referendum as mandated by Article 83(a) of the Constitution;

17. The Petitioner states further that 

a) the said clauses offend Article 3 (read with Article 4 of the Constitution) which specifies that sovereignty is in the people and is inalienable. Sovereignty includes the powers of government, fundamental rights and the franchise which have no meaning unless they are to be exercised for the benefit of the people who accordingly should be protected from laws that stipulate an unequal protection of their rights, including their religious rights;

b) The said provisions would therefore have to be approved at a Referendum as mandated by Article 83(a) of the Constitution;

18.  The Petitioner respectfully states that the concerns in the instant Bill named “Prohibition of Forcible Conversion of Religion” detailed in this petition are a matter of great national importance directly touching the freedoms of religion and worship of the people of Sri Lanka and that in those circumstances, it is of the utmost importance that there should be no doubt whatsoever of the constitutionality of the provisions therein.

Wherefore, the Petitioner respectfully prays that Your Lordships Court be pleased to:

a) entertain the instant petition;

b) Permit Counsel for the Petitioner to make submissions in open Court and clarify and assist Your Lordships Court with comments and submissions having regard to the exigencies of time in terms of the provisions of the Constitution;

c) Direct that the instant Bill be approved by a special majority in terms of Article 84(2) of the Constitution as well as by the people at a Referendum in terms of Article 83(a) of the Constitution.

                         Attorney at Law for the Petitioner
